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Family Law in [Demosthenes]| 43:
Against Makartatos, 75

[. INTRODUCTION

The speech 43. Against Makartatos. in the Demosthenic corpus
concerns the succession to the estate of a certain Athenian Hagnias 11
who had died childless. This succession case is preserved for us by
the Athenian advocates. Demosthenes and Isaios'.

Hagnias. son of Polemon of Oion Kerameikos. makes a will adopting
his niece when about to embark on ambassadorial duties. He dies not
long after making the will. His niece succeeds but dies. apparently even
before her puberty. On her death. Hagnias' matrilineal hall-brother
Glaukon. named as residual heir in the will. takes control of the estate.
But he is successfully challenged in court by Philomakhe I1. an aunt of
Hagnias and wife of Sositheos. Philomakhe II. represented by her hus-
band Sositheos. eventually breaks the will and wins the case.

l. See also R.V.Cudjoe. ‘Interpreting Dem. 43. Against Makartatos, 54: “Each
One of Them... According to his Due Share.” JPN 1(2004), 39-51, number 2, Uni-
versity of Cape Coast,
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However. she in turn is challenged and defeated by Theopompos.
suing apparently as a cousin of Hagnias II. Theopompos takes the estate
away from Philomakhe II. He then defends himself against his own
ward who claims part of the property as his father’s share. Isaios. the
specialist logographer on Athenian property litigation wrote his 11"
speech, On the Estate of Hagnias. for this case. Theopompos holds the
estate until he dies. On his death. his son, Makartatos takes control but
is challenged by Sositheos who tries to wrest the estate from him. this
time. on behalf of his second son Eubulides I1I. a grandson of Hagnias.
Pseudo-Demosthenes 43 was composed for this latter case.’

According to the two surviving speeches. at least five separate
claims to the estate were entered in several trials over a long period
of time. But it would appear that in classical Athens. claims to the
estate of the deceased intestate could continue as long as any member
of the inheriting family of the deceased felt strongly that he was the
best qualified relative to inherit the property of the deceased. This is
because of the apparently elastic but. in fact. intricate nature of Athe-
nian law of intestate succession and the lack of birth certificates which
made it somehow difficult to prove relationships. The case therefore
well illustrates the contentious and litigious nature of the Athenian
and the complexity of Athenian succession procedure. In fact. this
succession case appears to be the most squalid and protracted of all
succession cases in the literary sources on Athenian social history.

[I. THE LAW

The speech for the case has seven legal citations, bringing into
tocus some of the laws concerning the Athenian family. This paper.
as noted, is based on the one cited in section 75 of the speech.’ The
text of the law reads as follows: *

2. For the stemma of this large family see D.M. MacDowell, The Law in Clas-
sical Athens. Ithaca 1978, p. 104. Also. Wesley E. Thompson. *De Hagniae Heredi-
tate’. Mnemosyne Supplement 44, Leiden 1976,

3. Dem. 43, 75: 0 Gpywv émpeieiodw 1@V Oppaviv kal tov imulnpmv Kt TV
OIKWY TV ELEPNUOVUEVOY KAl TV YUVAIKGY, HOML UEVOLGLY £V TOIC 0TKOLC TRV Avipov
TRV TEAVIKOTWY QAGKOLGUL KUETY. TOUTWY EMPEAEIGDW KL un £ATw ulpitewy gnﬁwu
nept TouToug. Eav 8f Tic UBpitn { o Tt :rmpm-upw KUPLOC Eatw EmMOaAAey kati
10 t€hog. £av O peitovoc tr]pm:. dokf (€loc elva, npuﬁxuhnuptwu_ ']T[’}HTIE'IJ.T[TI'I.
KLl Tl[ﬂ'}{m‘l ETypapauevoc. 6 Tt v Sokfi alTy, eloayétw eic Thy AAaiav. &y & aA@,
TipaTe N NAtala TepL 100 dAdvtoc. & 1L ypn antov Tadeiv §i aroteioanl.

4. We adopt here the translation given by llias Arnaoutoglou in his, Ancient
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“Let the archon take care of orphans and of epikleroi, (heiresses) and
of oikoi which are about to be left empty and of all widows remaining in
the oikois of their deceased husbands, claiming that they are pregnant.
Let him take charge of them and ensure that nobody humiliates them.
And if anyone humiliates them or does anything unlawful to them, the
archon shall have the power to impose a fine according to the fixed limit’.
If the archon thinks that the offender deserves a more severe penalty,
he shall summon the offender, giving him five days’ notice. and bring
him before the court of Heliaia. writing down the penalty he thinks the
offender deserves. And if the offender is convicted. the court of Heliaia
shall decide what penalty he ought to suffer or pay.”

Aristotle® provides a summary of this law in the following words:

“He also supervises orphans and heiresses and women claiming that
they are pregnant on the death of their husband. and he has absolute
power to fine offenders against them or to bring them before the Jury-
court, He grants leases of properties belonging to orphans and heiresses
until they are fourteen years of age. and receives the rents, and he exacts
maintenance for children from guardians who fail to provide it.”

The two texts have the same fundamental objective, as we hope
to show below. But it is noteworthy here that the age of fourteen in
Aristotle’s summary implies the age of “majority” of the Athenian girl
at which age she was considered to have become matured for marriage,
while the Athenian boy reached his majority at the age of eighteen.’

Greek Laws: A Sourcebook. London, 1998, p. 6, with some modifications. All other
translations are from the Loeb Classical Library series. also in some cases with
slight modification.

5. See also Aeschn. 1.35.

6. Athenaion Politeia (henceforth called AP.), 56.7: é¢mpeAeit|ar de kat 1oV
[Opplavdy kal 1oV ETKANPLY. Kal THV YUvaKedy Hoal v tedevti|cavroc Tob avdploc
okl mrelvrar kbew. kal kOpLée foT Toic adiwotow fmbai[Aewv 7 eloayewy eig] 1o
Sicalotiprov. wedol 8t kal 1oL 0lkoVC TV HpPaviv kal 1Y ETKA[pwY. Ewg dv Tic
retraplakade[ké]Tic yévnrar, kal 1@ arotpnuata Adapbav(e. kal Tobg mrpimoug],
£av un [B1]8@or Toic mawal Tov 6ltov, oUTOC EIOTPATTEL

7. Scholars are not completely agreed on the age of majority of Athenian boys.
but that is not our main concern here. See for instance, J]. M. Carter, “Eighteen
Years of Age?’ BICS 14 (1967), 51-57; M. Golden. *Demosthenes and the Age of
Majority at Athens' Phoenix 33 (1979), 25-38; R. Sealey, 'On Coming ol Age in
Athens' CR 711(1957). 195-197; S. Adam-Magnissali, ‘Droit et altérité dans le monde
ancien: le cas des mineurs dans I’Athénes classique’. Symposion 2007, E. Harris-
G. Thiir (ed.). Wien 2008, 145-159, esp. p. 148-9.
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Dem. 43.75 is not dated. and the question as to whether or not the
law is due to Solon may be raised as most Athenian laws are ascribed
to him by the orators at their time even when a law does not in fact
go back to him. Solon is traditionally supposed to have introduced
his economic and legal innovations in the year 594/3 B.C. when he
was archon. In this year. the legislative powers of the Athenian Boule
(Council) and the Ekklesia (Assembly) were conferred on him by the
Athenians to make laws and to reform the then existing governmen-
tal structures to avert the imminent socio-political crisis of the time.
The general presumption thus is that Dem. 43.75. which particularly
relates to Athenian family organization. would have been one of the
earlier laws he instituted. defining the functions of the archon in
general and spelling out his role in his administration of justice in the
Athenian family.

[1I. THE SUBJECT OF THE LAW

The law (Dem. 43.75) has four prescribed referents: orphans. heir-
esses (epikleroi). houses about to become empty and pregnant wid-
ows. In scope, therefore, the law is limited. This is because it makes
no provisions for women and children in general, let alone ordinary
widows. In any case. there are a few socio-legal presumptions here.
relating to the referents as well as the general application of the law.
To the classical Athenian for whom the law was made. the context
and the implications of the law might be obvious. But to the modern
reader there is the need for clarifications.

In the first place. one category of the referents is non-specific. and
therefore ambiguous. It is ‘orphans’. It is not clear which category of
orphans the law refers to. But in Athens there were two categories
of orphans in the society: (i) minors whose fathers had died in battle
defending the polis, and were therefore referred to as war-orphans;
(ii) minors whose fathers had died not in war. For our purpose these
may be called ordinary orphans. Which of these does the law refer to?

There is. again. an amorphous category of orphans whose socio-
legal position is not highlighted in the sources. It is female orphans
with brothers. We cite only two cases in point: the sister of Demosthe-
nes in the speeches of the orator against his guardians (Dem. 27; 28:
29). and the daughter of Diodotus in Lysias 32 (Against Diogeiton)
who had two brothers. They are amorphous because in all the cases
involving this category of orphans in the society the law gives them no
particular status in Athenian family organization. This is, however, not
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a problem because where a female orphan has a brother, her brother
is heir. In overall terms. however, the socio-legal presumption is that
‘orphans’ in the law refers to minor orphans in general. whether war
orphans or ordinary orphans incapable of managing their own affairs.

Furthermore. there is the case of the epikleroi (heiresses).” These
were daughters of a deceased man who had no sons, and were to be
married to their father’s nearest relative with the estate of the de-
ceased passing to the son(s) born in the marriage (Dem. 46.20). The
legal position of these female orphans with no brothers is prescriptive
in the law because of the unique role they played in the Athenian
family. It would appear, however, that the law covers only minor
and widowed epikleroi but not the married ones. For, the socio-legal
presumption, once again, is that the married epikleroi would have
been living under the legal authority of their husbands, who would
have been responsible for all legal matters and maintenance concern-
ing them. But widowed epikleroi had been bereft of their legal rep-
resentatives; and particularly, the minor epikleroi were still young
and unmarried. and lived under the guardianship of their successful
claimants who most often exploited their vulnerable situation and
misappropriated their patrimonies. These female orphans, other
orphans and pregnant widows were to come under the care of the
archon.

A further socio-legal presumption relates to women and children
in general not covered by the law. These. by Athenian law and cus-
tom. were expected to be under the legal authority of either their
husbands. in the case of married women, or their parents. in the
case of children and unmarried women. Again, ordinary widows had
the prerogative to decide either to continue to live in the deceased
husbands' households under the legal authority of their adult sons,
if any. or their husbands’ next of kin. This would have been the
general rule; but there seems to have been an exception. There is
evidence that even a widow who had children by her deceased hus-
band could decide to leave his household to live with her kin (Dem.
40.6). Alternatively. however, they could leave to live with their kin
who acted as their legal representatives (Isai. 3.8; Dem. 27; 28; 29.26;
55.23., 24; Lys. 32.8.9).

But in the case of pregnant widows. heiresses who were unmar-
ried. and orphans, they had suffered the ill-luck to be bereaved and

8. For the epikleros see E. Karabélias, L'épiclérat attique, Académie d’Athenes,
2002.
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been bereft of their legal representatives. And. like other women in
general and minor children, these people. by Athenian law. had legal
limitations and could therefore not initiate legal actions on their own
it their rights were infringed upon (Isai. 10.10). And since widows.
whether pregnant or not, minor orphans and heiresses had no legal
ways of asserting their rights. they were the category of people easi-
est to blackmail and exploit in Athenian society. Attic forensic ora-
tory is. in fact. replete particularly with evidence of minor heiresses
and orphans who became victims of intolerable exploitation and social
violence by their guardians or legal representatives. not just as a
result of the individual’s evils, but often as a direct consequence of
the corrupt and greedy behaviour of the guardians and legal rep-
resentatives. Such people. pregnant widows, heiresses and orphans
who were so vulnerable and could easily be exploited in Athenian
society were necessarily to be in the care of the archon as prescribed
in the law.

A further socio-legal presumption of the law is the status of the
other referential which is inanimate. That is. “houses which are about
to be empty” (r@v oikwv 16V £€epnuovpévov). The Greek word oikos.
which appears in two different forms here in the text. oikon (oikwv)
and oikois (oikoic), has three interpretative connotations. In one
sense. it means property;” in another sense it means house. that is.
a locative place of residence;" and yet in a third sense. particularly
during the age of the Attic orators, it means lineage."

In fact, it would appear that oikos originally meant property and
house (locative place of residence) until the late fifth and fourth cen-
turies B.C. that it acquired the meaning of family in the sense of
lineage when the orators used it in that sense in their arguments in
family litigations at the law courts. And although the term was not
usually used in the formulation of Athenian statutes. it would appear
that it played a very important role in family and citizenship law."
Thus by usage, the third sense of oikos in the late fifth and fourth
centuries became a legal register or terminology. implying family line-
age and inheritance in the family.

Now. what are “houses which are about to be left empty” (rdv

9. Xen. Oik. 1.5; Isai. 2.9, 5.14, 6.18, 11.45; Lys. 19.47; Dem. 44.10.

10. Ant. 2d.8; Dem. 27.13; 43.19.

Il. Thuc. LI37; Isai. 7.29-30; Dem. 43,52, Cf. D.M. MacDowell, ‘The OQikos in
Athenian Law’™ CQ 39 (i) (1989). 10-21.

12. CL. 5. C. Todd, The Shape of Athenian Law, Oxford 1993, p. 387.
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olkwv 1OV £€epnuovpévev) as referred to in the first instance in Dem.
43.75 which is our main concern? The Greek adjective. exerémos, the
participial form of which (£€epnuovpevwv) is used in the text means
empty. desolate. deserted. Referred to a house as a locative place of
residence, it means an empty house. a house without inhabitants.
But this is too literal; and does not fit within the context of oikos
as used here in the law. Here, it has the sense of family with no
one to continue the lineage. So the participial phrase t1ov olkwv TGV
eCepnuovpevoy in the text of the law has the sense of lineages with no
apparent heirs. and for that matter at the brink of extinction."” In fact.
the plaintiff in Dem. 43 refers to the extinction of Hagnias’ household
twelve times in his speech: sections 11, 12, 68, 72, 73, 2x in 75. where
in the first instance, he observes that he administered matters such
that the families springing from Buselus should be preserved; then
in the second instance., mention is made of houses about to become
empty in the law, then in sections 76. 78. 80, 83, 84.

And in Isaios 2, On the Estate of Menecles 15, the speaker alleges
that his opponent wants to make the oikos of Menecles desolate by
trying to invalidate his adoption by Menecles as his son to continue
his family. The same sentiment is echoed in 2.35-36. In 2.37, he ob-
serves: *...he (sic his opponent) wishes to render him (sic Menecles)
childless and wipe out his very name.”” Then in what seems to be the
climax of his concern for the family of Menecles. he argues:

My opponent wishes ...to render the deceased childless and nameless.
so that there may be no one to honour in his place the family cults and
perform for him the annual rites...(2.46).

Furthermore. the speaker of Isaios 7. On the Estate of Apollodorus.

13. Dem. 43 passim. We believe that Aristotle and Xenophon's inclusion of the
slave as a member of the family (Pol. 1252a25 ff; Qik. 7.21) does not imply the sense
of having the right of inheritance in the family. Otherwise we reject their concepts
of the nuclear family of which the slave was a member, and thus take exception
to the claims of S. B. Pomeroy. Xenophon. Oeconomicus: A Social and Historical
Commentary. 1994, p. 213-14, n. 2; and C. B. Patterson, The Family in Greek His-
tory. Harvard, 1998, p. 241, n. 8. who also hold the same opinion as Aristotle and
Xenophon. And. although one may agree with MacDowell. op. cit. that oikos had
acquired the sense of ‘family’ by the late fifth and fourth centuries when the ora-
tors used it in that sense. his argument that oikos in the orators does not imply
family in the legal sense of lineage but ‘properties left with no man in control’ is
not quite convincing. Certainly. ‘properties left with no man in control’ implies
the absence of a lineal heir to succeed to the deceased and manage the estate.
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maintains that by law the state entrusts the archon with the duty
of preventing families from being extinguished (7.30). And except
section 42 where oikos erémos occurs in the context of property, the
speaker refers to oikos erémos eight times (30 (2x). 31 (2x). 32. 43, 44
(2x) in his speech. The speaker of Dem. 44 also asserts that since the
law grants the right of succession to those nearest of kin, and he and
his father are relatives of the deceased Archiades. it is incumbent
upon them not to allow his oikos to become extinct (44.2). He then re-
fers to oikos erémos (desolate house) six more times in his speech (11,
15. 27, 43, 47. 48) to draw home his point that it would be a sad fate
if they were deprived of the succession, thereby allowing the oikos of
Archiades to be brought to extinction.

In each of all these cases, the oikos of the deceased becoming empty
or desolate is used in the context of the deceased having no one to
succeed to him and to carry on with his name, as the plaintiff of Dem.
43, contents in section 80 of his speech. This. in fact, is his concern
when he argues that his opponents care nothing about the extinc-
tion of the house (oikos) of Hagnias (68. 72. and passim). The archon
was therefore mandated to have charge of or responsibility for such
families. As regards the second occurrence of oikos in its dative plu-
ral form. oikois (olkoi¢). in the case of pregnant widows, the sense of
houses as locative places of residence is quite obvious here.

IV. THE NATURE OF THE LAW

As normally happens in Athenian legal history, and like most Athe-
nian laws, the law in Dem 43.75 is administrative in nature rather
than constitutional. It is an administrative law because it was neither
proposed. discussed at the Boule and the Ekklesia and ratified by a
majority vote of the people:" nor was it enacted by the nomothetai.
This was a general feature of the laws ascribed to Solon. The Athe-
nians in the face of an imminent violent socio-economic and political
crisis, as noted above. chose Solon by consensus and entrusted the
government of Athens to him to act as arbitrator between the rich
and the poor; and also as a lawgiver with wide-ranging powers to

14. Here, we use the terms ‘administrative’ and ‘constitutional’ guardedly.,
For. administrative law and constitutional law appear complementary; and in the
interest of justice. administrative law. like constitutional law must of necessity, be
impartially and duly administered in order to realise its objectives.
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make laws for the governance of Athens.” These laws. including Dem.
43.75. were generally accepted by the Athenians; and by their mere
operation became administratively enforceable and executable at
the Athenian courts. Thus, in modern legal terminology, Dem. 43.75
could be described as a delegated legislation; that is, a law made un-
der powers conferred by a legislating body on an agent.

Moreover. like most Athenian laws, Dem. 43.75 is descriptive in
nature; describing what action the archon should take against any
culprit in respect of an offence against an orphan, heiress, or a preg-
nant widow; though it does not necessarily define closely the trans-
gression and what procedure the archon should follow in taking his
action. But this appears to have been a general subject and form of
the early Greek laws. Many of the earliest extant Greek laws show
an overwhelming preoccupation with setting penalties and specify-
ing the officials responsible for dealing with misdemeanours without
necessarily defining the offence."

Note should also be taken of the fact that like modern statutes.
it was not all Athenian laws which were mandatory. and there-
fore strictly applied. The law on leasing the orphan’s estate by the
guardian (Dem. 27; 28; 29; Lys. 32.23). and the one on claiming an
estate (Isai. 3.58), are two cases in point. These laws are permissive;
therefore. their compliance is discretionary. For in the case of leasing
an orphan’s estate. the guardian was not bound to comply with the
regulation though it was possible to do so. And regarding claim to an
inheritance. though the law (Isai. 3.58) provides that any qualified
inheritor who wished to claim an estate could do so within a manda-
tory period of five years after which no claim would be entertained.
it was discretionary for a next of kin either to put in his claim or for-
feit his right by not claiming the property at all.

Demosthenes 43.75. however. does not give such latitudes. Par-
ticularly, the powers of the archon are descriptive, and reinforced by
potent sanctions unequivocally imposed with specific clauses or legal
terminologies:

The archon shall take care ..., it is his duty to leok after them and
ensure that nobody humiliates them ... the archon shall have the power

15. Arist. AP.. 5-10: Plutarch Selon, 13-24. tr. Robin Waterfield, Cf. Bonner and
Smith. The Administration of Justice from Homer to Aristotle 11, New York 1968,
p. 72. 149 1.

16. Cf. R. Thomas, *Writing. Law.and Written Law . in M.Gagarin and D.Colien
(ed.) Cambridge Companion to Ancient Greek Law . 41-60, esp. p. 45.
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to impose a fine ...; he shall summon the offender ...; the court of Heliaia
shall decide what he (the oftender) ought to suffer or pay.

It is important to note. as Todd rightly points out,” that Athenian
law had no fully developed technical vocabulary because there was
apparently no way for words to be legally defined. In any case, the
shade of meaning connoted makes the language of an Athenian stat-
ute technical. This is because the absence of a legal term does not nec-
essarily imply the absence of the corresponding idea from the legal
system. Such is the nature of Dem. 43.75. and certain features of it.
The clauses noted above make the language of the law very formal
and legal, making the law technical and mandatory with endowing
authority, and demanding compulsion and strict compliance. Thus in
modern legal terminology, Dem. 43.75 is potentially an enforceable
or justifiable bill or law of rights of the subject of the law."® By exten-
sion, therefore, Dem. 43.75 is also punitive in nature, giving plenary
authority to the archon and the court of Heliaia to take action against
anyone who acts contrary to the law.

T'he problem. however. is that the law does not prescribe the spe-
cific rights of orphans. heiresses, pregnant widows. and even hous-
es which are about to be left empty. the infringement of which the
archon should evoke his plenary powers. In fact. one of the most nota-
ble features of Athenian statutes is that they are normative in nature.
establishing guiding rules but do not generally define their terms or
establish substantive rights the infringement of which calls for judi-
cial intervention. For instance, at Dem. 21.47. we read in the text:

If a man commits hybris (H6pic). the following procedure shall be
available against him...

But the law does not say what constitutes hybris the infringement
of which is actionable, In the same vein. Dem. 43.75. has in the text:

...and not suffer anyone to do any outrage to them: and if anyone humili-
ates them or does anything unlawful to them ...

These are entrenched clauses and protective in nature. But the
law does not define the term outrage or unlawful; that is. what
action constitutes outrage or unlawful. This was a significant feature

17. 5. C. Todd, op. cit., p. 205.
I8. A similar law of this nature is the law cited in section 54 of the speech un-
der discussion, prescribing the rights of the epikleros.
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of Athenian statutes, as noted above. There were no rules of statu-
tory interpretation; and it was the responsibility of rival litigants on
whom lay the burden of proof, to offer interpretations of any law they
put forward, though every judge (jury-man) had absolute discretion
as he saw appropriate to interpret a statute. He may even ignore it if
he felt that by doing so it did not contlict greatly with his conscience
and his judicial oath."

Fortunately, in the case of the referents in Dem. 43.75. Attic foren-
sic oratory provides sufficient evidence for the substantive rights of
pregnant widows, orphans. and heiresses. the infringement of any of
which would constitute an outrage or an unlawful act.”” Thus Dem.
43.75. like most Athenian laws. is procedural in nature rather than
substantive. defining means of redress rather than offences.”

It would appear from the technical, mandatory and strict nature
of the law that the archon’s hands are tied. and that he has no option
but to execute the law to its letter. But a closer examination of the
features of the law would show that. despite its technical. manda-
tory and strict demand for compliance. the law has some elements
of permissiveness. not only giving scope for the archon to exercise
discretionary powers but also providing punitive options against an
accused. We cite two clauses or statements which are quite obvious
and illustrative. The first one relates to the archon’s discretionary
powers, The law directs in the following terms:

If anyone does anything unlawful to them, the archon shall have the
power to impose a fine according to the limit fixed by law.

Here, although it is mandatory for the archon to take action against
a culprit. plenary authority is restricted and could not be exercised
beyond a certain limit. particularly with regard to fines. Arnaouto-
glou’? suggests that the amount according to the fixed limit was fifty
drachmae. Thus. beyond this ceiling of fine the archon’s plenary power
becomes somehow legally maximized. though not nugatory in anyway.

However. it is not clear what degree of offence the fine of which
should not exceed the legally fixed limit. This gives the archon the

19. See Dem. 24.149-51. CF. Todd. op. cit., p. 62.

20. See for instance, Dem. 43.51. 54; 46.20; Hyp. Fr. 192 Ulpoc Xeapntea
emrpomkoc); Isai. 8.31; Fr. 26,

21. It is noteworthy that some Athenian laws were substantive in nature, par-
ticularly inheritance laws, an instance of which is Dem. 43-51.

22, See I. Arnaoutoglou. op. cit.. p. 6. n. 5.
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judicial discretion to decide which nature and degree of offence
should attract the minimum fine. and which should not. We may
compare the following provision also:

If the archon thinks that the offender deserves a more severe penalty.
he shall summon the offender ... to the court of Heliaia, writing down the
penalty he thinks the offender deserves.

Again. here. the archon had discretion to decide whether the
offence committed should attract a heavier penalty. and if so. sug-
gesting to the court of Heliaia what he thought the heavier penalty
should be. for their action. By and large. the legal authority reposed
in the archon implies that he could hear statements and evidence at
an inquiry (anakrisis)*’ and could settle minor cases himself without
taking it to court.”* but otherwise would decide if the case should be
sent to court for trial.

The other permissive feature of the law relates to the kind of pen-
alty for a convict within the jurisdiction of the archon and beyond
that. The law states:

If the offender is convicted. the court of Heliaia shall decide what he
ought to suffer or pay.

Here again. the court of Heliaia is granted punitive options in
the event of conviction of an accused; and there are two plausible
options. The court of Heliaia could decide either to send him into
exile. or ask him to pay a fine as may be agreed upon by the court; of
course. apparently depending upon the degree of offence.

There seems also to be the impression that the archon has the final
authority; but he does not; he is in an advisory role beyond a cer-
tain limit of his jurisdiction. That is, where he thinks that a heavier
penalty should be inflicted on the culprit. This brings into focus the
occurrence of Heliaia in the law. Now. if the Solonian court of appeal
was one body and that it was called Heliaia. as claimed by Bonner
and Smith?> who then. within the context of Dem. 43.75. could bring
suit before this court? A very careful reading of the law reveals that
it was the archon who sent the accused to this court if he felt that
the defendant’s offence required a heavier penalty than what was in
his power to execute. In this case. he would be acting in an advisory

23. Dem. 21.103; 48.31; 53.14. 17; AP. 56.6,
24, lsai. 6.32.
25. Op. cit., p. 154.
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role. In the circumstance. was the archon requiring his own view to
be reviewed by the Heliaia, and what judicial procedure was avail-
able to the accused (the defendant) for the archon’s judgement to be
reviewed if he also felt that the archon, in performing his administra-
tive duty, had been unfair to him, and therefore had erred in law?

There could typically be various opinions as to whether the
archon’s judgement and fine could be reviewed by the Heliaia. It
would appear, however, that the Heliaia would normally administer
the archon’s suggested fine, though it is possible that they had the
power to review it if they felt that it was too harsh. The question. as
to whether or not a defendant could appeal to this body for a review
against his judgement and fine is beyond the scope of this paper.
though it would seem from the wording of the law that once the
archon kept the penalty within the limit of his powers. no appeal was
allowed against it. In fact. in general. if the defendant was found
guilty by the jury. the normal procedure was for the prosecutor. in
this case the archon. and the defendant each to propose a penalty.
The jury then voted to decide between them.

In the preceding paragraphs. we tried to examine the subject and
nature of the law. In the following ones. an attempt is made to look at
the object of the law and the processes by which what the law intended
to realize could be achieved. But before then. the question worth
answering is; at what point in time in the life of the Athenian family
was the archon expected to exercise the judicial powers granted him
in Dem. 43.757 Five circumstances arise in the event of the death of
the kyrios of a household which make it imperative for the archon to
assume responsibility for the four referents in the law;

(i) the death of the father of male minor children;

(ii) the death intestate of the father of minor epikleroi;

(iii) the death of the husband of a pregnant woman. thus making
her a pregnant widow;:

(iv) the death intestate of a childless man;

(v) the death of the husband of an epikleros who has no child.

In the event of the decease of any of these. the alfected referent in
the law technically became a ward of the archon who began to exer-
cise the role prescribed for him in the law.

V. THE OBJECT OF THE LAW

As ftar as we know. this is the Athenian law that puts orphans.
heiresses. families at the brink ol extinction, and pregnant widows
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under the care of the archon. The law thus was a direct state policy
to cater for the interest and well-being of the referents. A summary
of the same law. as noted above, is preserved for us in Aristotle’s
Athenaion Politeia, 56.7. A litigant in Isaios also bolsters his claim in
the following words:

All men. when they are near their end. take measures of precaution
on their own behall to prevent their families from becoming extinct and
to secure that there shall be someone to perform sacrifices and carry out
the customary rites over them. And so. even if they die without issue.
they at any rate adopt children and leave them behind. And there is
not merely a personal feeling in favour of this course, but the state has
taken public measures to secure that it shall be followed, since by law
it entrusts the archon with the duty of preventing families from being
extinguished (Isai. 7.30-31).

Now. what exactly was the archon’s prescribed role; and what
was the intention or objective of Solon, and for that matter. the state
as expressed in this law? Does the law necessarily imply state main-
tenance of the referents — pregnant widows, orphans. heiresses and
families at the brink of extinction — in the form of grain distribution
through the archon? For. the fact seems to be stressed by Stroud that.
by Dem. 43.75 and AP. 56.7. all minor orphans and widows were sup-
ported by the Athenian state in the form of grain or food distribution.
and that the archon was to see to this kind of support.?® But Stroud
is certainly mistaken in his opinion. The expressions and or phrases
in the two texts which may possibly have informed his opinion are.
empedeicOw, ‘let him take care of’ in Dem. 43.75. and é¢mpeAeitar, “he
cares for’. and touc émTpomoue £av pn SOOI TOIC TTALGL TOV GITOV,
ovto¢ elompartel. “he exacts maintenance for children from guard-
ians who fail to provide it’, in AP. 56.7. In point of fact. Dem. 43.75
does not imply that the archon should. on behalf of the state, provide
maintenance in the form of food distribution to these under his care.
Neither do the statements, ¢mpeAeital. “he cares for’. and toi¢c maet
TOV GiTov. 0UTOC eiompattel “he exacts maintenance for children.” in
AP. 56.7 admit of any interpretation that the archon was to distribute
food provided by the state to orphans or the other referents in the
law.

26. R. 5. Stroud. "Greek Inscriptions: Theozotides and the Athenian Orphans’,
Hesperia 40 (1971), 280-301. esp. 288, See also his, Drakon’s Law on Homicide.
Berkeley 1968, p. 32.
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Particularly, the statement toic TauGL TOV GITOV, OVTOC EIGTPATTEL,
‘he exacts maintenance for children,” in AP. 56.7 has technical impli-
cations at the state level. It implies the enforcement of a duty by a
legal procedure administered by the archon against a guardian who
failed to provide for his ward(s). It is important to note also that,
empeAelodw. ‘let him take care of’, in Dem. 43.75, and empeAeitar,
‘he cares for’. in AP. 56.7, are not only the same but also technical
with legal implications at the state level. In either case. the law illus-
trates a direct state policy and intervention in family matters, imply-
ing the enforcement of a duty by a legal procedure administered by
the archon against anyone who committed a crime against any of the
referents in the law.

Thus the statement. Tov Gitov obtoc elompartet, “he exacts mainte-
nance’. in AP. 56.7. does not even imply that the archon was expected
to distribute food to orphans after demanding it from their guardians
because of the occurrence of citov (siton) in the statement. This state-
ment implies an executive fiat given to the archon to legally insist on
the minor child’s right to maintenance by his guardian, and to invoke
the laid-down legal procedure to prosecute any guardian who failed
to provide for his ward(s).

It is the same legal role that the archon was expected to play re-
garding minor orphans, heiresses, and pregnant widows, referred to
in Dem. 43.75. In fact, the archon’s legal care had various dimensions,
though not including physical maintenance of the referents. With re-
gard to minor orphans and heiresses, he may. in some instances have
had to decide which relative was to be the orphan’s guardian. and
was to see to it that they were not deprived of their patrimony and
did not suffer from lack of maintenance; he could exact proper main-
tenance from a legal representative or a guardian if that person failed
to provide it for his ward(s). He was expected also by law to ensure
that the minor heiress got a husband at her marriageable age (Dem.
43.54). as well as the widowed heiress. The archon was also author-
ised to supervise the lease of the patrimony of a minor orphan or
heiress until the age of majority (AP. 56.7; Isai. 6.36. 37. 46). The other
dimension of the archon’s care was that he had to see to it that the
pregnant widow did not lack maintenance from the guardian ol her
posthumous child. Above all. he had the right summarily to impose
fines up to a fixed limit on anyone who committed an offence against
any of the referents in the law. and could cite the offender betore
the court of Heliaia if the fine should be higher than the fixed limit,
Thus. the archon’s care in Dem. 43.75 and AP. 56.7, is in the context
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of legal oversight responsibility. It did not imply state distribution of
food to the referents in the law,

Of course, gitoc (food) occurs in AP. 56.7; and Demosthenes also
certainly makes reference to cito¢ in his first speech against his
guardian, Against Aphobos (27). to which reference is made by the
Harpocration lexicon and Liddell and Scott. But throughout the 69
sections of the speech. the orator uses the word once, in section 15. in
the context of general physical maintenance. He argues that. though
Aphobos. his guardian. has his (the orator’s) widowed mother’s
dowry. he does not care for the woman: o yip 8i8évroc to0tou 6itov
™ wNTel. TV TPoik’ &ovioc.

Here. Demosthenes implies that his guardian has failed to provide
for the general maintenance and support of the widow though he
has her dowry in his possession. The orator expresses the same senti-
ment, using the word oitoc in speech 28.11, and then in 29.33. But in
all these instances. Demosthenes. in fact. uses 6itoc from a financial
point of view. implying that Aphobos has failed in his duty as their
guardian to give financial support and provide general maintenance
for the widow.

The independent evidence about the status of a wife’s dowry
shows conclusively that Demosthenes in 27.15, 28.11 and 29.33. meant
nothing more or less than financial support and general maintenance
for his mother. In classical Athens. the dowry. proix (ntpoil), as it was
technically called in Attic legal language. of a wife was invested by
the husband and the profits used to maintain the woman in her mar-
ried life. It is general knowledge that this was the woman’s financial
contribution. sometimes very considerable, to augment the economic
value of the husband’s estate. Thus it was an estate which a woman
brought to her husband. If the marriage terminated by whatever
means, the woman was entitled to her dowry which she took back to
her kyrios. If the husband died. his next of kin was legally obliged to
return the dowry to the woman'’s father or legal representative. Fail-
ing return of the dowry. the woman had the right to maintenance by
her ex-husband. if he was still alive. or his next-of-kin. if the husband
was deceased. Otherwise, the person holding the dowry could be
dragged to court by the woman’s kyrios for the archon to legally and
forcibly urge a return of the dowry with an interest on it.?’ This rule
about the status of the dowry and the widow s right to financial sup-

27. See Dem. 28.11; 40.50; Isai. 3.8-9, Cf. H. ]. Wollff. "Marriage Law and Family
Organisation in Ancient Athens.” Traditio 2 (1944), 43-95, esp. 53-65.
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port and general maintenance is what Demosthenes alludes to in his
speeches, 27.15, 28.11 and 29.33. It is the same right to maintenance
for the minor orphans that Aristotle refers to in AP. 56.7.

It would, thus appear too literal and misleading to regard the
lexicographer’s citation of sitos in Demosthenes as state provision of
food to widows and orphans. The lexicographer is certainly showing
awareness of two entirely different facts: (i) a material fact; that is,
care for women and minor orphans as part of Solon’s laws, as evident
in Dem. 43.75. and AP. 56.7; (ii) a linguistic fact, indicating the occur-
rence of the word in the orator’s speech. In these two instances, the
lexicographer does not imply state provision of food for widows and
orphans through the archon. Even the reference to airo¢ in Liddell
and Scott to Demosthenes (27.15. 28.11) that in Attic Law it is "allow-
ance of grain made to widows and orphans™* should be rejected as
rather too sanguine about the law and therefore speculative. For clas-
sical Athens we have far more sources in which such evidence ought
to appear. if there were any reason for its existence, considering the
ubiquitous number of widows and orphans we come across in Attic
forensic oratory; but it seems to be entirely absent.

For a better appreciation and understanding of the archon’s legal
role in Dem. 43.75. we perhaps need to apply the concept of dis-
tinguishing between the grammatical and dialectical connotations of
words: that is. the distinction between the meaning of words (gram-
matical). and what they imply (dialectical). In this connection should
be cited the word. ¢mpeAeicdw, in Dem. 43.75. What is the distinc-
tion between its grammatical and dialectical connotations? The verb.
drpehovpar, which imperative mood, émpedeicdw, occurs in Dem.
43.75. certainly means. ‘to take care of.” “have charge of.” This. in fact,
is the grammatical meaning of the word. In a more literal sense. it
may mean ‘support.” depending upon the prevailing contextual situ-
ation. According to Liddell and Scott, émpedobpar occurs in Herodo-
tus, Plato. Xenophon. and Thucydides. though the various chapters
or works of the authors in which the word occurs are not cited.

The imperative mood. émpeheiodo, as it occurs in Dem. 43.75. obvi-
ously means. ‘let him take care.” or ‘let him have charge.” or "he
shall take charge.” Now, what is the dialectical connotation of “let
him take care'? The meaning is the same as is in the indicative mood,
but here. the dialectical implication is different. It does not connote

28. A Greek-English Lexicon by Liddell and Scott, Oxford 1968. p. 1602.
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physical maintenance like providing food. clothing and shelter. The
mood is commanding, or authorizing; implying authority which is
legal rather than physical. Thus. the archon is given legal authority
to protect the referents in the law. This legal protection. which. in
fact, is the dialectical implication of émpereiodw is made even more
explicit by the prescribed action in the law that the archon should
not allow anyone to commit any unlawful act against anyone of the
referents; and that in the event of any such act. he should punish
the culprit according to the dictates of the law. as we have already
noted above. For instance. Sositheos proclaims in his argument that
he would hand over his son. whom he had adopted into the family of
the deceased Hagnias through Eubulides to be his heir. to the jury to
be the object of their care:

MapadiBout obv Hpiv Tov taida Tovtovi. O Avdpec dikactai, ETTLLEANDR VL,
OTWC av DT dokfj dikadtatov eivar; ‘I therefore deliver over to you this
boy. men of the jury, to be the object of your care in whatever way you
may deem most just’ (Dem. 43.81).

Here, Sositheos does not imply that members of the jury or the
jury as a body should provide physical maintenance for the boy.
What he is asking them to do is to exercise legal supervisory respon-
sibility over him.

Thus empeAeicdo in the law does not technically imply provision
of food by the archon to any of the referents. It is noteworthy that in
statutory interpretation although there could be a complex relation-
ship between the meanings given to words and the purposes of a given
statute. the meanings and applications of a statute may well differ
according to the objectives behind that statute. and that ordinary
words must be given their ordinary meanings and technical words
their technical meanings. This is the case with émpedeiodo. Gitoc.
and eiompatter in Dem. 43.75 and AP. 56.7. and in the three speeches
of Demosthenes against his guardians. They are expressively and
legally technical in the texts and should be given their appropriate
technical implications.

Now. what of households or families about to become empty
which were entrusted to the care of the archon by Solon? It is certain
that this refers to the imminent extinction of the lineage of families.
Dem. 43.75 and AP. 56.7 are abundant evidence for Solon’s. and for
that matter. the polis’ concern for the continuity of every lineage in
the society. And there is unchallengeable evidential support in that
respect furnished by Isaios in his, On the Estate of Apollodorus. We
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have already quoted the passage. but we take the liberty to quote
it again because of its relevance here also. The litigant bolsters his
laim as follows which clearly illustrates the society’s concern for the
ontinuity of every Athenian lineage:

m 0N

All men. when they are near their end, take measures of precaution on
their behalf to prevent their families from becoming extinct and to secure
that there shall be someone to perform sacrifices and carry out the cus-
tomary rites over them. And so. even if they die without issue, they at
any rate adopt children and leave them behind. And there is not merely
a personal feeling in favour of this course. but the state has taken public
measures to secure that it shall be followed, since by law it entrusts the
archon with the duty of preventing families from becoming extinguished
(Isai. 7.30-31).

There seems to be a state of uncertainty among scholars about the
clause. ‘by law it (the state) entrusts the archon with the duty of pre-
venting families from becoming extinguished’ in this passage. Some
«cholars think that the archon was expected to take a direct initia-
tive in the matter. while others claim that the litigant is just twisting
the law in Dem. 43.75 for his own purpose instead of laying on the
archon the duty of seeing that houses should not be extinguished.”’
These views are neither here nor there. and that the archon took no
direct initiative in the matter of a family at the brink of extinction. As
will be established below. principally the archon’s role was a super-
visory one. presiding over cases of succession and inheritance which
would be brought to his attention. and seeing to it that the rightful
person succeeded in the family to continue the lineage. By and large.
however, this passage in Isaios clearly emphasizes the immense. moral.
and socio-political importance the Athenians attached to ancestry;
but of course. ancestry within the context of lineal descent and patri-
filiation to continue the man's family line and perpetuate his name.
Moreover. it is obvious from the passage that the reason for the gen-
eral concern for the continuation of the family was partly religious.
as the following passage also shows:

Some time after this Menekles began to consider how he might end
his childless condition and have someone who would look after him in
his old age during his lifetime and bury him after his death and carry out
the funeral rites over him (Isai. 2.10).

20. See Harrison, Law (i). p. 92,147, n. L
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In any case. what could be the implications of an extinct house-
hold or a lineage and in what way(s) was the archon expected to
prevent an Athenian family from becoming extinct as enshrined in
Dem. 43.757 The sources indicate that an Athenian household about
to become extinct implies a family with no one to continue the lin-
eage.” There could be several implications of this kind of situation.
We note only a few here: amalgamation of the deceased’s estate into
that of his next of kin; a protracted litigation among collateral rela-
tives of the deceased over his property. as in the case of the property
of Hagnias II (Isai. 11, Dem. 43); the passing out of the possession of
the property of the family or of the larger unit of kinship. the genos.
and lack of religious observances in the household if the head of the
family, (oikos or oikia), left no male heir.

[t appears that this problem of a lineage at the brink of extinction
became the concern of most of the seventh-century lawgivers (AP,
9.2). against the background of which Solon also passed laws on the
subject in Athens. We note a typical case in point. Aristotle informs
us that the situation of a property passing out of the family actually
happened in Sparta in the fourth century B.C. for lack of a heir to
continue the lineage.” It was such families with a precarious future
in Athens whose care Solon entrusted to the archon in his law. But
again, here. the import of the archon’s care does not imply that he
should distribute grain. sitos. to such families with no kyrioi or no
one to continue the lineage. His care of families about to become
extinct implies a legal responsibility. and he could exercise his legal
authority of maintaining the continuity of a family through the settle-
ment of inheritance disputes in the family. and claims to inheritance
and heiresses. Precisely. the archon had to see to it that the rightful
person succeeded in the family.

In point of fact. until the time of Solon. the property and the house
had to remain in the genos of the deceased.’ But Solon reversed
the situation and permitted a man with no male heir to adopt a son.
who thus became a member of his genos to continue his lineage on
his death. And if there was a brotherless daughter (an heiress). the
father could adopt a man as his son (Isai. 7.13) to marry the heiress
and beget an heir to continue his lineage: and if there was no male
issue of the union the property passed from the deceased’s lineal

30. CI. Thuc. LI37; Isai. 7.30-31; Dem 43 passim.
31. Arist. Pol. 1270 a 20 f.
32. Plutarch, Solon. 21 (tr. Robin Waterfield. 1998).
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family to the genos. thereby making his lineage become extinct; a
situation which Solon authorized the archon in Dem. 43.75, to prevent
from happening.

Indeed, the state was much concerned with the maintaining of the
clans. the fundamental basis of the families; though in fact, it was all
geared towards the continuity of the various family genealogies. The
fundamental objective of the continuity of the family was reflected in
the routine agenda at the first Assembly of each month which include
the hearing of claims to heiresses and inheritances: tag¢ Angeic 1OV
kANpwv kal Tov émkAnpov (AP, 43.4). Significantly. even an ephebe
on military service could only obtain leave to prosecute or if he be-
came entitled to a priesthood, or any of such claims (AP, 42.5). if it
became obvious that the kin's lineage was at the brink of extinction.
All such cases. disputes. claims, and other legal matters concerning
orphans, pregnant widows. heiresses. and families about to become
extinct fell under the archon’s jurisdiction.”

It is clear. then. that the archon’s prescribed role in Dem. 43.75, is
a supervisory jurisdiction but not a physical maintenance. The law-
giver is at great pains to emphasize this legal oversight responsibility
in the following carefully and technically worded statements:

He shall take charge of these and not let anyone do any outrage to them.
And if anyone should maltreat or commit any lawless act against them.
he shall have power to impose a fine upon such a person to the limit fixed
by law (emphasis ours),

The careful wording of these clauses is indeed remarkable as far
as the object of the law is concerned. It does not only highlight the le-
gal functions of the archon but also provides the framework or scope
within which he should exercise his authority. This legal oversight
has various facets which appear legion. The archon had authority to
take legal action against any guardian who failed in his responsibili-
ties to his ward(s), or anybody who wronged an orphan. heiress. or
a pregnant widow in the society. He had to see to it also that the
rightful person inherited in the family to continue the lineage. For it
would be very abominable for an Athenian family. where there are
no lawful heirs. for alien and illegitimate children to inherit in it.
enter into possession of the estate and begin to dissipate it because it
is not theirs. This would certainly constitute an outrage against the

33. See Arist. AP, 43.4: 56.6, 7: Andok. 1.117-121; Aeschn. 1.158; Isai. 3.46-7; 6.14-
15: 7.30; Lys. 26.12-13; Dem. 35.47-48; 37.46; 43.54; 46.22: 48.23-26; Hyp. 4.6.
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person’s family and which the archon should prevent from happen-
ing. These responsibilities of the archon. indeed. had nothing to do
with physical maintenance of the referents in the law. The claim by
Stroud™ that all minor orphans and widows were maintained by the
state in the form of grain or food distribution. and that the archon
was responsible for the distribution is therefore anything but con-
vincing,

At this point, the object of the law becomes obvious. The law cer-
tainly aimed at protecting such vulnerable members of the society
who had legal disabilities. guaranteeing their interest and welfare.
as well as sustaining the continuity of every Athenian lineage for the
survival of the polis. In a wider dimension. the law demonstrates the
great concern of Athenian society for the family. This great concern
is reinforced by the summary powers vested in the archon who had
absolute power to impose a penalty without necessarily sending the
case to court for trial (AP, 56.7).

It is thus evident from AP. 56.6.7 Dem. 43.75. Isaios 7.29-30. and
indeed other sources that the archon had great authority and wide-
ranging responsibilities, and therefore became a very important
agent of the administration of justice in the Athenian family; defend-
ing orphans. heiresses and pregnant widows against those who could
seriously harm them in the society. and protecting oikos interests in
general.

VI. EXERCISE OF EXECUTIVE FUNCTIONS

A fundamental issue which Dem. 43.75 does not address. is how
the archon had to exercise his executive functions in his administra-
tion of justice in the Athenian family for the object of the law to be
realized. For instance, how did the archon become aware of maltreat-
ment of any of the referents in the law for him to take legal action
against the perpetrator of the injustice? Again. how did it come to his
notice that an Athenian lineage was about to become extinct? Fur-
thermore. how was he expected to prevent such a situation from hap-
pening? The law in Dem. 43.75. is in fact. completely silent on these
issues. But despite the absence of procedural directives. evidence is
not lacking on how the archon could exercise the powers vested in
him by the law.

34. See n. 26 ahove,



Akaénuila ABnvwv / Academy of Athens

FAMILY LAW IN [DEMOSTHENES| 43: AGAINST MAKARTATOS, 75 89

We take first the question of families becoming extinct. Evidence
from Attic forensic oratory seems to suggest two situations in which
the lineage and continuity of a family became threatened, and there-
fore extinction imminent — either the person died intestate. leaving
only daughters but no sons. or he died childless and intestate. In
either case, the estate of the deceased. and for that matter the in-
heritance. was presumed to have become vacant. claimable and
assignable (epidikos). The archon caused a public announcement to
be made, inviting any relative(s) who had a claim to the inheritance
to submit their claims to him (Dem. 43.5). The list of claimants was
read to the public at the main meeting of the Assembly (kyria Ekkle-
sia) after which the archon conducted a preliminary investigation
(anakrisis) to know the merits of each claim.” He then fixed a day for
the hearing and adjudication of the inheritance.’

On the day of the trial. the onus probandi lay on the claimant to
convince the jury of the basis for his claim, either on closeness of
kin to the deceased or on adoption by the deceased. And the jury.
chaired by the archon. adjudicated the estate, and for that matter. the
inheritance of the deceased to the successful claimant (Dem. 46.23).
The fundamental responsibility of the successful claimant, then, was
to continue the lineage of the deceased. and thereby preventing ex-
tinction of the deceased’s lineage through economic stability and the
generational continuity of children. Thus in the event of an Athenian
family at the brink of extinction. although the direct intervention of
the archon appears absent in some cases. his legal role is obvious. It
was he who administered the necessary legal procedures meant to
sustain the deceased’s oikos to prevent the calamity of that family
becoming extinct from happening.

In the case of the other referents in the law. the heiress seems to be
in a unique socio-legal position. It was through her that the deceased
father's lineage or family could be continued by being married to
either the deceased father’s next of kin or to some other man, accord-
ing to a law about heiresses (Dem.43.54).” If the heiress came from a
poor financial background so that she might not attract a prospective
husband (Lys. 19.14). and the father’s next of kin too did not marry
her. or give her in marriage to another man. this constituted hybris

35. Arist. AP. 56.6; Dem. 48.23-26; Isai. 6.12; 10.2.

36. AP. 43.4;: 56.6-7: Dem. 46.22.

37. For a detailed interpretation of the statement. "Each One of Them ... Ac-
cording to His Due Share’. in this law see Cudjoe. n.l above.
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against her. More importantly. it meant also that she would not be
able to fulfil her role as the agent through whom her father’s lineage
could be continued, resulting in the extinction of the father’s lineage.
In such a circumstance, the law about heiresses (Dem. 43.54). invests
the archon with the authority to compel the next of kin to either marry
the heiress himself or give her away in marriage and dower her
accordingly. or face legal sanctions the process of which the archon
himself had power to initiate.

In all other cases regarding orphans. heiresses and pregnant wid-
ows. however. the intervention of the archon was not direct. The
available evidence suggests that in the majority of cases. the archon’s
enshrined authority to protect such vulnerable members of Athenian
society had to be activated only by an interested individual. In fact,
as noted above, minor orphans. both ordinary and heiresses, and
women in general. and for that matter widows in Athens. had legal
limitations or disabilities., and could therefore not. by themselves.
sue anybody, be he their legal representative or any other citizen in
the society for wrongdoing or injustice against them. It is therefore
not surprising that the maltreated minor orphan had to wait until his
majority before taking action against his perfidious guarding. as is
quite evident in Attic forensic oratory.

None the less, Athenian society instituted adequate modes of pro-
cedure to complement the archon’s authority to secure and protect
their welfare. One of such procedures was a law authorizing anyone
who wished and was qualified to do so. (6 GovAdpevoc) to intervene
and lodge a suit (an eisangelia) with the archon on behalf of a victim
of wrongdoing who had legal limitations. The relevant sections of the
law read:

If anyone assaults any child or woman or man, whether free or slave.
or commits any unlawful act against anyone of these. any Athenian citi-
zen who desires to do so. being qualified. may indict him before the
Judges;*

Perhaps we need to distinguish here. even if briefly, private cases
from public cases before we comment on this law. In the former. the
offence was one which affected the individual; and it was only the indi-

38. Dem. 21.47. CI. also Arist.. AP. 9.1: Plutarch. Solon. 19 (tr. Robin Waterfield.
1998). For various references to the law see. Isai. 3.45-46: 11.15. 28. 33. 34. For the
law on treason and other criminal acts requiring eisangelia see Hyper.. Euxen.
7-8. 29,
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vidual victim of the wrong who could take legal action for redress.
But in the later. the offence was deemed a serious threat to public
order; one affecting the community as a whole and which required
immediate action or speedy redress by the authorities. Some of the
offences in this category of cases include taking bribes by an orator.
making deceptive promises to the people, embezzlement of public
funds. desertion from the army. and treasonable acts like conspiracy
to overthrow the constitution. or any acts threatening the stability of
the state. In any of these cases, any Athenian who wished and had
the right to do so. (6 GovAduevoc). could report the matter to the appro-
priate authority and prosecute the wrong-doer at the court.

It is significant that offences against orphans. heiresses. and preg-
nant widows were also put in the category of public offences because
they were incapable of taking legal action for themselves. Now, the
latter part of the law quoted above contains penal actions against
any volunteer prosecutor who failed to satisfy certain requirements
to prevent abuse of the liberty. For instance. the prosecutor was re-
quired to deposit a court fee to be forfeit if his prosecution failed; he
was also subject to pay a fine of one thousand drachmai if he failed
to secure one-fifth of the jurors’ votes. or withdrew the case (Isai.3;
8). But in cases regarding orphans. heiresses and women in general.
however. the penal actions were not invoked.

The liberty granted anybody who wished (6 6ovAdépevoc) to exact
redress on behalf of injured persons was made an important regular
item on the agenda of the meeting of the Ekklesia in each presiden-
tial term of office. At this meeting. information was presented to the
Assembly by those who wished., that is, informants (AP. 43.4). so that
the necessary legal processes could be initiated by the archon for the
trial itself. Aristotle informs us that among the three most democratic
features of Solon’s constitutional reforms was. “the permission granted
to anybody who wished to take vengeance on behalf of wronged
persons’” (AP.9.1).” This legal liberty. as well as the suspension of the
penalties on initiators of the process extended to any person to pros-
ecute on behalf of orphans. heiresses, and pregnant widows against
anyone who perpetrated any acts of injustice against them in the soci-
ety. not only became an important auxiliary agent to the authority

30. See Plutarch, op. cit. for an expanded version of the tradition. Also M.
Christ. The Litigious Athenian. Baltimore 1998, p. 118-159; and R. Osborne. "Law
in Action in Classical Athens.” JHS 105 (1985). 40-58. for a detailed discussion on
volunteer prosecutors.
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vested in the archon in Dem. 43.75, in his administration of justice
in the Athenian family. but also demonstrates the importance the
Athenians attached to the welfare of the referents in the law and the
gravity with which any offence against them was considered.

VII. CONCLUSION

What we hope to have shown so far in this paper is briefly this.
The law cited in Dem. 43.75 is limited in scope. It does not provide for
women and children in general and ordinary widows. The socio-legal
presumption., however, is that these categories of Athenian citizens
were expected to live under the legal authority of their parents or
legal representatives who gave them legal protection and provided
for their physical maintenance and support in the family. Despite
any shades of ambiguity regarding the referents ‘orphans’ and
‘epikleroi’ in the law. the general socio-legal presumptions are that
while "orphans’ implies minor orphans in general incapable of man-
aging their own affairs. ‘epikleroi’ refers to minor females without
brothers whose fathers died intestate. as well as widowed epikleroi
both categories of whom had to be claimed by their fathers’ next of
kin.

It is established also that the law is not only administrative but
also procedural and descriptive in nature, describing the action the
archon should take in the event of an injustice against any of the
referents. though it does not establish substantive rights of the ref-
erents. Fundamentally, the object of the law is to provide legal pro-
tection for orphans, heiresses. families about to become extinct and
pregnant widows who had been bereft of their legal representatives;
and the archon’s role is purely a supervisory jurisdiction over them
but not physical maintenance.

Since in classical Athens there was no police force or the institu-
tion of a public prosecutor, the legal right granted any individual
who wished (6 GovAopevoc) to disclose information relating to un-
lawtul acts or other illegal conduct or corrupt practices of others.
and to prosecute on behalf of an injured party became an important
auxiliary agent to the authority vested in the archon in Dem. 43.75 to
administer justice in the Athenian family.
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R. V. CUDJOE - SO®IA AAAM-MATNHZAAH: Owoyevelako Aikaio Gtov
«lTpoc Maxaptarov» Aoyo
Tov Anuocdévn
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Ot PLAOAOYIKEC TINYEC £X0VV DLAGWOEL Lt KANPOVOUIKT VTTODEGT HEGA
amo v onola Stagpaivetal TANPKC N ELAGSIKN QUGN Twv Adnvainv. o
PIAOVIKIEC TOUC KUl 1] TOAVTTAOKOTNTA TOV AdNVAIKOV GIKOVOUIKDY UN)(L-
viopuov. [Mpokertar yia tov I[Mpoc Makdptatov A6yo Tov Anpocdevn mov
TEPLYPAPEL TNV TUYN TNC Teptovclac Touv Adnvaiov Ayvia. mov medave
(ATEKVOC,

Y10 AGyo autov pvnpovevetal £vac adnvaikoc vopoc (Anpocdgvnc.
43.75) o omoloc TPoGdlopiet TIC GPRODIOTNTEC TOL EMBVLEOV APYOVIQ
KL TO POAO TOU GTNYV ATOVOUN TNC OIKALOGUYNG YL OPIGUEVEC OIKOYEVEL-
(KNC PUGEWC VTTODEGELC.

H mapolca peAéTn eMIKEVIPOVETAL GTOV TO TTAVEL VOUO Kt avaAvEeL
TIC VOUIKEC KOl KOWVWVIKEC TpoekTacelc tou. Edikdtepa kadopitel ta
UTTOKEIMEVA KAl TTPOGALOPILEL TN YUY TOL YOUOU., TO GVTIKELEVO TOV, T
FAPUKTNPIGTIKG TOU. KAL TA UEGU PE TO OTOIN ETLTLYYAVOTAY O GKOTIOC
TOU GE GYEGN PE TNV ADNVAUIKY] OKOYEVELCL.

O vopodétne (mdavétata o Lohwv) avédece 6TV GPRodLOTTA TOV
ETOVOROV APYOVTA TNV ETREAELA HIAC KATNYOPLAC TPOGHTIWY TTOL DEw-
pOVGE OTL NTAY EVAAWTA GE EKPETAAAEVON KAl ETTOUEVWC EXENLAV LOLaLTE-
pne mpoctaciac. Ta TPoeeTa avTd NTay Ta 0pQava TUdLL, Ol ETKANPES
KOPEC. Ot YNPEC TTOU KLOMOPOVGAY KAl TAPEREVAY GTOV OIKO TOV davo-
VTOC GUTLYOU TOUC. TNV GppodldTNTA TOV ENGYVHIOV APYOVTH UTAYO-
VTV YEVIKA OGOL «OIKOL» KIVOUVELAY V(L «EPNUWI0VY» e TNV £VVOLAL OTL
SEV LTNPYE KANPOVOROC KL GUVENIGTAC TOU OVOUATOC TWV OIKOYEVELWY
avtov. O vopoc Tavtw dev NTav €VPLC. KE TRV EVVOLA OTL N APROOLOTNTU
TOV APYOVTA NTAY TEPLOPIGUEVN Kat dev TeptAapbave OAEC TIC YUVAIKEC
kot TaL TS, aAAd povo TIC TPELC KATNYOPLEC TTOV TROUVAPEPINKAY. O
OTOLEC NTAV KL OL TO AOVVAREC.

H empéAeia Tov ackoVGE 0 aApyev eie TNV £VVOLL TNC VOWKTC TTPO-
GTAGLAC TWV TO TAVE TPOGWTIVY KUl TV TEPLOVGLOY TOVC: £iYE £§ovola
va Tipwpel kade TPosGoln 6To TPOGWTIO TOUC KAl VO EIGAYEL GTO OIKA-
atnpo ™¢ HAtalag Ti¢ o)eTIKEC LTODEGELC.

TéAoc N Tapohoa PeAETN KATABEIKVIEL OTL O TIPOUVAPEPOUEVOC VOROC
AVTIKATOTTPILEL YUPAKTNPIGTIKGA TOV KOWVOVIKOV KAl TOMTIGTIKOY (Y TL-



