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Carlo PELLOSO

‘Popular Prosecution’ in Early Athenian Law:
the Drakonian Roots of the Solonian Reform

Drakonian procedures and offences against the community

Among many legal historians it’s a very common belief. mainly grounded
on a famous passage of the (Aristotelian) Constitution of the Athenians'. that
the so called ‘public actions’. as opposed to those Sixa that just the party
concretely harmed is entitled to bring, date back to the Solonian reforms.
that is back to the beginning of the sixth century B.C.

|, Ath, Pol. 9.1: tpie TahHT civae T Srpotimtota: ... Enetta T0 EEelvat TG PBovAope-
vty Tipwpely DIEp Tohv adteovpévoy. This source is always read together with Plut. Sol.
18.5: &1t pévtor piAkov oidpsvog Seiv Emapxeiv T T@V TOAGY aobevein, mavil Aafieiv
Sixnv OHTEP TOD nomeg wemovbotog E8wxe, %ol yap mAnYEvIog etépov xai Pioabevtog
i Brafévroc EERv 10 Suvapéve xal Bovhopévey ypapeobor Tov adixobyio kot SuwxeLy.
Opbiic ebilovioc Ton vopolETon Tohg TOALTUS WATEP EVOS HEQT] OWATOS auveratiaveobon
veth ouvahyeiv aAhnaots. On these passages and on the beginnings of "Athenian voluntary
prosecution’. see: Glotz (1904: 371 [.); Bonner and Smith (1938: 151 ff.); Ruschenbusch
(1968: 48 ff.); Harrison (1971: 76 [.): MacDowell (1978: 53 [); Rhodes (1981: 160); Os-
borne (1985); Fisher (1990: 123 f.); Todd (1993: 91 f.. 100); Hunter (1994: 125 £.); Sealey
(1994: 129 11.); Christ (1998: 26 ff.. 120 ff.); Rubinstein (2003); Ober (2005: 402); Gagarin
(2006: 263): Rhodes (2006: 255). Rhodes has shown that behind Plutarch and Aristotle a
common source lies; that this source had access to Solon’s poems. given that both accounts
partly are overlapping and partly are different; and that. since Aristotle quotes laws which
are no longer in force and Plutarch quotes laws from numbered axones, it also had a direct
access to Solonian laws: Rhodes (1981: 88. 118); see. moreover. MacDowell (1978: 31).

2. See. for instance. Todd (1993: 100); Sealey (1994: 127 f.); Allen (2000: 39); Gagarin
(2006: 263); Lanni (2006: 35); Wohl (2010: 117).
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Apart from the problem concerning the real legal significance of the
above-mentioned ‘procedural categories™. such a belief is to some extent
not incorrect. Yet. it certainly needs a deeper analysis and a more devel-
oped and detailed overall reconstruction. Thus. with a view of this main
object. this article will deal with some pre-Solonian institutions that may
be considered the actual historical roots — if not the direct and immediate
antecedents — of the early and classical adversarial legal system. A system
that. as it is well known. in Athens was persistently focused on two strong-
ly democratic principles: ‘voluntary prosecution” and ‘popular sovereignty
in judicial jurisdiction’.

Many sources support the idea that — at least in the view shared by
some fourth century Athenian writers — in the archaic moAwc, i.e. even before
Drako. the Areopagus was not only an aristocratic Council vested with de-
liberative, executive and administrative powers, as the noun Bouad itself sug-
gests, together with the Aristotelian® statement ‘Suyxer 8& i wAsioto xoh Téx
UEYLaTo TGV €v Tf] toAet’ (*it administered the most numerous and the most
relevant of the moAg” affairs’). Indeed. as a fundamental pillar of the *oligar-
chic’ constitution in force at least from Kylon to Solon”. the early aristocrat-

d. The main differences between civil and public procedures turn on the objective, on the
interests protected and. accordingly. on the methods of prosecution. Nowadays. a civil action
seeks to pursue redress by restitution or compensation, since the wrongdoer. once convicted.
is not punished but only suffers so much harm as it is necessary to make the successful claim-
ant to get a benefit or to avoid a loss; in contrast. the main goal pursued by criminal justice
is to inflict a punishment intended to deterrence. retribution. incapacitation. rehabilitation.
Civil cases. being disputes between individuals concerning legal duties and responsibilities
they owe one another. are started by the individual who has suffered a harm for his own
benefit only. so that bringing a civil action is never mandatory. but always dependent on the
personal choice of the individual injured; criminal cases. on the contrary, are considered of-
fences against the state or against the society as a whole and. accordingly. they are started in
the name and on behalf of the state in order to punish the accused. rather than to restore the
single individual involved (Geldart [1984: 146]; Hall [2012: 17 f.. 25 £.]). On this background.
it is noteworthy that some legal systems apply rules providing an unfettered ‘prosecutorial
discretion” (this means that prosecutors enjoy full discretion whether to file a charge against
a suspect. or not: Damaska [1981]). others involve *mandatory prosecution” (that is the law
imposes the duty to prosecute if the conviction, given the evidence, seems to be possible: Lu-
paria [2002]): in others again. there is a criminal justice principle to the effect that any citizen
has the right to bring criminal charges when a public interest is harmed (art. 125 Spanish
Const.). Athenian legal system hardly seems to match such a modern antithesis: the Atheni-
ans created a very adversarial system based on voluntary prosecution. and characterized by
the absence of a “governmental public prosecutor’ and of a ‘mandatory prosecution’,

4. CI.. on the problem concerning the authorship of Ath. Pol.. Rhodes (1981: 58 ff.).

2. Ath. Pol. 2.2, 4.1-2. 7.1, 8.2, 41.2; Arist. Pol. 1274b 15-18; von Fritz (1954: 77 ff.);
Rhodes (1981: 84 ff.); Valdés Guia (2012: 322 t.).
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ic Bovan was empowered to exercise “judicial” and ‘supervisory’ functions
(rather than ‘censorial” ones. comparable to the Roman cura morum)®. Aristo-
tle, together with Plutarch’. attests that the Areopagites were vested with the

6. Cf. Ostwald (1993: 143 £.); see, contra. Cawkwell (1988: 9 1), who. on the grounds
of Ath. Pol. 3.6. 8.4. Philochorus (FGrHist 328 F196), and lsokrates (above all Isok.
1.46), argues that «the Areopagus would seem to have had a sort of moral supervision
of the state. a cura morum in Roman terms» (a similar opinion was earlier proposed by
Bonner and Smith [1938: 97]; see. for a more recent account, O'Sullivan [2009: 78 f.]).
More exactly, | suppose that the nomophylactic function tended to control and to punish
some offences (provided in laws, whether written or not) which even embraced immoral
behaviors and disorderly conducts: vet. it hardly seems for men to be liable for anything
other than for breaches of vopor. As regards this particular topic. we do have information
on one matter: indeed. we know that Solon. by reforming a previous and more severe law
enacted by Drako, gave the Areopagus jurisdiction over apyia (idleness) and introduced
a ypepy, (or, better, an action susceptible to be taken by anvone): cf. Diog. Laert. 1.55;
Lex. Cantabr. 665.19-20; Anekd. Bekk. 310.3; Poll. 8.42; Plut. Sol. 17.2, 22.3; Ath. Pol.
8.5: Dem. 57.32; lsok. 1.44; see Lipsius [1905-15: 353 I.]: Bonner and Smith [1938: 133];
Wallace [1989: 62 f1.]; Sealey [1994: 128 [.]; de Bruyn [1995: 79 fi.]). In my opinion, this
ancient law (already in its Drakonian formulation) was mainly aimed at preserving the
family estate from amopia (Isok. 1.44). i.e. from “dissipation of substances’. and the Solo-
nian remedy was directed to provide protection in the particular interest of victims that the
legislator himself clearly perceived as legally and/or physically prevented from initiating
procedures autonomously. i.e.. as for this case. the future heirs of the apyoc. Differently.
the goal pursued by this archaic vopog. in Wallace’s opinion, «was ... to protect against
theft» (Wallace [1989: 63]). while. according to de Bruyn. «était de protéger la société
contre les dangers de |'oisiveté et de la prodigalité, dont la conséquence inévitable était la
pauvreté. qui elle-méme conduisait au crime» (de Bruyn [1995: BO]). Both these ideas fail
to consider the wrong at issue. that is apyic. as an offence against the family (qualifying it
on the contrary, as a ‘societal crime’. even if the sources do not prove such an inference).
as well as they fail to focus on the legal problem consequently implied (overlooking that
the immediate victims of this offence did not have any “standing to sue’).

7. See Ath. Pol. 3.6 (7} 88 toOv Apzorayitedv Pouvin thy pev taky eiye o0 Stetnpely
Tobg Vopous, Suxst B2 T TASIOTH ®oL TR PEYIOTO TV £V T TOAEL. ol XOARCOLOO XKoL
Cnuioboo TRVTES TOUS AXOORODVTIS XUPLWG. T YOO KLPECLS TRV AEYOVIWY GOLOTIVENY Kol
rAouTivEny Ty, EE v ol Apsomtayitar xabiotavto. Sub xal povn 1OV Gy oY ahT REREVIXE
Sui Plov xal viw), and 8.4 (thy 82 tov Apzomayitiv ETaEEY ML TO VOROPOAKKELY. WOTEQ
DTfipyey ®oh mpoTEpov Emioxomog oDoa THS TOALTEIOG, %ol Ta TE GAAGL Tt TASLOTO Mol
T UEYIOTR TEV TOATSIXOMY SLeTipeL, %ot Tobg dpaptavoving nibuvey xupio oboo kol
Cnutony xat xoralewv). On the link existing between the Solonian and the pre-5olonian
Areopagus. cf. de Bruyn (1995: 20. nt. 11): «nous pensons ... que I'idée pronée par Aris-
tote d'une continuité entre I’ Aréopage antésolonien et solonien. méme si elle ne s’appuie
sur aucun document. est raisonnable dans la mesure ou elle s'inscrit dans la vision d’un
développement continu des institutions athénienne depuis l'origine de la moAg» (contra.
cf. Wallace [1989: 39 ff.]. who maintains that the account of the pre-solonian Areopagite
regime is retrojected from what Aristotle knew or believed about the Solonian Areopa-
gus). For the Areopagus was composed by archons chosen "by distinction and by wealth’



Akadnuia ABnvwv / Academy of Athens

12 Carlo PELLOSO

tagg (the institutional task) of Statnpeiv Toig vopoug (watching over the
vopor). and their Council acted in the quality of énioxonoc of the moateia
(supervisor of the constitution) before and under Solon’s archonship. as
well as of QuAGE TV vopwy (guardian of the ‘nomic system’) according to
the terminology used in the (spurious) Drakonian constitution®. What is
more, the pre-Drakonian Areopagites. administrating the moac with regard

(Ath. Pol. 3.6; cf. Plut. Sol. 19.1). and for this Council was considered the oldest and most
venerable political board in Athens. it's reasonable to believe that. even before Solon, the
Areopagus had wide. if not even undefined. powers which are elsewhere described in
terms of ‘guardianship of the laws" (cf.. as for the Solonian Areopagus. Ath. Pol. 8.4; Plut.
Sol. 19.2; with regard to the so-called Drakonian constitution. cf. Ath. Pol. 4.4; finally, as
for the period after the Persian wars. cf. Ath. Pol. 25.2). and which very likely included
‘jurisdiction over crimes against the moae’ (cf. Rhodes [1979: 104 .]: Ostwald [1985: 7
f.1). Accordingly. nothing in Ath. Pol. 3.6 seems to allow, as for the mpt)ty mohitsio, a
distinction between a ‘constitutional function of overseeing and protecting the laws' and
‘a de facto governmental power’ (¢f.. contra. Wallace [1989: 40]). For debate on the original
Areopagite powers and their restriction. see: Bonner and Smith (1938: 88 ff.. 145. 163. 255
fi.. 326 ff.. 362); Harrison (1971: 36 ff.); MacDowell (1978: 114 fi.); Gagarin (1981a: 60.
T L) Ostwald (1985: 7 ff.. 28 .. 41 £.. 66 f.. 70 fi.); Thar (1991). Cf.. on the contrary.
Wallace (1989: 3 ff.). supporting the view that. before Solon. the Areopagus just heard
homicide cases (yet. «on voit difficilement pourquoi Solon aurait subitement transformé
un simple tribunal pour cause d’homicide en un Conseil aux attribution étendues»: de
Bruyn [1995: 20, nt. 11]); moreover. the scholar assumes that Ath. Pol. 3.6 is «based on a
priori conceptions of the nature of Solon’s reforms. and virtually isolated in its claim that
before Solon the Areopagos had broad judicial or managerial powers». These statements
cannot be shared: the Kylonian affair and the Solonian amnesty law. as well as Plutarch
and Isokrates. prove the opposite; the extraordinary importance attached to the Prytaneion
(qualified as an aristocratic body vested with political powers and advisory roles) rests
ultimately on some personal (and open to criticisms) inferences from the Solonian amnesty
law (cf., mfra, nu. 12, 17).

8. Ath Pol. 4.4: 7 8& Bouin 7 €€ Apeiov mayou QUAE Nv TV vopwy ol dLeTnipeL Tag
apyas. Omwe xati Tobg vopoug dpywotv. de Bruyn (1995: 86, nt. 360), following Bonner
and Smith (1938: 262). and Wade-Gery (1958: 131 f.). believes that ‘énioxomoc of the
constitution” and ‘@uAaE of the laws™ are not interchangeable phrases. since the former
would concern jurisdiction over crimes against the city. while the latter would be only
related to the control over the magistrates (cf. Daverio Rocchi [2001: 334 f.]: Berti [2012:
73]). Yet. out of Ath. Pol. 8.4 (thv 8¢ t0OV Apzomtayitiv Etakey Emt 10O vopopLAaxsiy,
Gamep DIEYPYEY Xol TPATEPOY Emiokomog oDan THe TOALTElRS), one can argue against her
assumption (see Cawkwell [1988]; Wallace [1989: 42]; Poddighe [2014: 331 #.]. with fur-
ther bibliography). We could accordingly suppose that. in its strictest sense, the Areopagite
vopogpuAaxio: consisted in protecting and watching over (Statnpeiv) all those rules and
principles (vopot) that granted public order, peace, and constitutional stability (moAtteie).
as well as in judging. fining. and punishing those who violated such rules and principles
(axoapotvieg; on the equation “axoopoivteg = offenders of the established order’. see
Dem. 24.9; cf. Isok. 7.37. 39. 46): cf. Banfi (2012: 52). who uses the phrase «controllo di
legalita». Further. see. infra. nt. 10.
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to the most copious and the most important issues. passed final judgments
and decisions (xvpiwc). inflicting both bodily punishments and monetary
fines” to all the axoopotvreg tried before them (i.e. all those Athenians who
infringed the “established order’. whether they were magistrates or not)".

9. The two participles zoaaloton and Tnpronaa (Ath. Pol. 3.6). that — in my opinion
— explain both *Suxet 62 i mAioTO Kok TH PEYLOTR TGOV Ev TR TOASL and "ty pev TGy
siye to dratnpeiv Tobg vopous'. corroborate the idea that the Areopagus originally had
an undifferentiated. indistinet and extremely broad power that merged several functions.
In other words. the Areopagus’ political management was not confined to a particular
and specified sphere of competence. as well as “punishing’ and “inflicting fines” were not
limited to the judicial sphere. *Punishing” and ‘inflicting fines” (on the grounds of polit-
ical and judicial powers) are mentioned as mere examples. although Aristotle evidently
conceived of the Areopagite activity of combating offences against the established order as
the most important form of ‘administration” of the archaic city: cf. Rhodes (1981: 108);
Wallace (1989: 40): Ostwald (1993: 144). Ath. Pol. 23.1 and 25.1-2 give support to this
interpretation: in these passages. indeed. the Areopagite hegemony. obtained after the Per-
sian wars not by decree (o0Odevi doypat). but de facto (cf. Ryvan [1999]; Berti [2003]). is
considered as a ‘renewal’ of an ancestral strength of the Council (maiwy toyuosv). Yet. as
for the pre-Drakonian city. the Areopagites were de iure granted with deliberative. political.
supervisory and judicial functions (as the terms used by Aristotle at Ath. Pol. 3.6 clearly
suggest). Likewise. the phrase ‘xupio oboo xat Uquroov xat xohalewy’ (Ath. Pol. 8.4) ap-
pears to be related to the Areopagite function of “vopoguiaxia’ (assimilated to the quality
of émionomog g moAtteiag) and. at the same time, to activities of ‘political management’
(exemplified with ‘the control over magistrates’: cf. Ostwald [1985: 12 [.. 40 H., H18]: de
Bruyn [1995: 68 ff.]). The Areopagus could give ‘final decisions” in both judicial and
non-judicial contexts. so that punishments and fines could be provided either in “binding
judgments’, or in ‘authoritative political orders’.

10. All this implies a general Areopagite jurisdiction extended over all forms of “in-
fringement of the existing order’” perpetrated by anvone. Ergo. one can assume. on the
one hand (uév). that the Areopagus had the task of ‘overseeing the laws’ (upstream); on
the other hand (8€). that its deliberative. governmental and judicial powers were con-
cretely directed to pursue its main institutional aim (downstream). Moreover. even if the
task of ‘overseeing the laws™ does not consist in “watching over the magistrates’ only (as
Bonner and Smith [1938: 262|. as well as de Bruyn [1995; 86, nt. 360]. seem to believe).
other sources permit to include in the former phrase. in its broad sense. the latter (cf.
Andok. 1.83-84: FGrHist 328 F64): cf.. on the link existing between “overseeing the laws’
and ‘watching over the magistrates’. Cawkwell (1988: 3); O'Neil (1995: 20); O’Sullivan
(2001: 52 f1.); Bearzot (2012: 29 ff.). Accordingly. it is true that one can suppose that
among the axoopoivteg tried before the Areopagus (Ath. Pol. 3.6) there could be even
those magistrates who infringed the established order. Yet. Ath. Pol. 4.4 (that. although
characterized by a more recent terminology. could really describe authentic Areopagite
functions: de Bruyn [1995: 70]) seems to give further support to an opposite idea. Here
Aristotle — with regard to the so called “constitution of Drako” (Rhodes [1981: 84 ff.]:
Wallace [1993]) — states. on the one hand. that the Areopagus was “the guardian of the
laws® (as it will be under Solon [AHi. Pol. 8.4]. and as it had been before Drako [Ath. Pol.
3.6]); on the other hand. that it ‘Stztvpet T Apyas. OHTLS XATH TOLS VOUOLS HPYLWOLY
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Once ruled out the opinion that the Areopagus was a Solonian creation
only''. as well as the view that. even before Solon. it heard private cases of
povog (ex mpovoiag)'™. it is easy to admit that this Council was principally a
court whose “jurisdiction” over criminal cases was only recognized. and not
introduced ex novo by Solon. The latter. indeed. just reconfirmed the Athenian
aristocratic body in its previous capacity. and better specified and increased
its powers in the *public sphere’. Thus. in seventh century Athens. cases af-
fecting “the community as a whole'"* were tried before the Areopagites sitting
as ‘guardians of the laws’; they were members of a Council that. representing
the ruling elite. turned out to be the most proper body for taking any *public
action . This view does gain support from several ancient sources.

(i.e. “it controlled that the magistrates exercised their terms according to the laws’ and ‘it
punished those who. acting in their official capacity. did not abide by the laws'; cf. Ath.
Pol. B.1-2. as lar as the Areopagite choice of the magistrates is concerned). As regards
the infringements committed by magistrates during their term of office. anyway. Aristotle
points out that the aggrieved party only had the right to initiate the procedure before the
court by denouncing the law under which he was w ronged (£E7y 62 10 adixoupsve mpos
™Y IOV Apgomayttiv Boukny sloayyEAAsty. amopuivovT na Ov adweiton vopov). This
rule concerning the so called *standing to sue’ could prove a substantial difference between
the function of *watching over the vopor” and "watching over the apyai’. since the former
is related to a public interest (that is to an interest of the whole moAtzein). the latter to a
private one (that is an interest of a single adwoipevoz), Moreover. since this control over
the magistrates is directed to punish wrongs already committed against individuals (as
one can infer from the dative 16 adwonpgve) and to prevent further violations of the law
{as one can infer from the sentence ‘Gmwe xata Toie vopoug apymowy’ ), it is clear that
Drako — at least in accordance with the version included in Ath. Pol. 4.4 — neither deals
with the legal procedure directed to check the conduct of ‘outgoing magistrates’ (¢f. Arist.
Pol. 1274a 15-18. 1218b 32-34 with Poddighe [2014: 195 ff.]). nor qualilies stoayyehio in
terms ol public procedure against ‘societal offences’ (cf . mfra, nt. G8),

1. Cf. Plut. Sol. 19.3; Poll. 8.125: Cic. Off. 1.22. CL. infra. Appendix 1 («),

I2. This view finds. at first. strong corroboration in Plut. Sol. 19.2 (o MEV 00V TASiaTOL
v €€ Apeion mayon Bouiniy. dorep cipntat. Loawva auatnoaobial paat: xet popTopsiv
anToig Soxsi pakota 10 undapon THv Aparovia Agyewv und’ ovopaley Apsomayitac,
OAAG TOig EETag act Stardyeabiar mept Tow povizav), and in Poll. 8.125 (Zpgtan tov
pev aplbpdv sig xal wevoixovia. Apdxwy §° OTOUS XATEGTHOEY apaTiviny aipsbiévrac
edixalov 8t Toic £@" aipatt Suaxopsvors &y Tolg mEvTE duaotnpiow. Loawv & adtoic
npogxateatnae Ty eE Apeion mayou fBovinv): acce rdingly. from Drako to Solon the board
of the ephetai was the only court that heard homicide cases (see. further. Phot. Lex. s.v.
gpetar). Moreover, ¢ silentio. such a reconstruction, confirmed by IG I 115 = IG 1" 104
seems to be further supported by Aristotle who. in Ath. Pol.. never mentions. with regard
to the Areopagus. any pre-Solonian jurisdiction over povoc. On this topic. see further. infra,
nt. 17 and Appendix 1 ().

13. See. for instance. Bonner and Smith (1938: 88. 97): MacDowell (1978: 28): Rhodes
(1979: 104); Ostwald (1985: 7): de Bruvn (1995: 21 i.). CL.. infra. Appendix 3.

14. See Cohen (2005: 215).
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At first. according to a common opinion, in a period characterized by strife
between the classes as well as by intra-elite conflicts, Kylon attempted to set up
a tyranny and. with the help of eupatrid supporters. seized the Akropolis. The
ruling magistrates together with the Alkmenonid Megakles played a substan-
tial role in the Kylonian affair. for they were responsible for the final submis-
sion of the conspirators. Indeed. if Kylon escaped the siege and fled Athens.
his supporters were impiously Killed: as a matter of fact. they remained as
suppliants in the temple on the Akropolis; thence. they were persuaded to rise
up from the altar of the goddess by the false promise either that they would
not be killed or that they would stand a fair and just trial”>. Thus, at least on
the grounds of the latter version of the promise made to the Kylon’s followers.
it is worth noting that these testimonia — if read carefully — may suggest the
existence. even during the pre-Drakonian period. of a procedure before the
Areopagus against the public offence of “attempted tyranny’. if not against a
wider and vaguer range ol offences essentially identified with infringements ol
societal interests. This is explicitly attested in a scholium vetus to Aristophanes
and implied in Plutarch’s account and in his reference to the shrine of the
Erinyes (where the Areopagites used to meet)'.

Secondly. the text of the ‘Solonian amnesty Ozopdc” — as it is found in
Plutarch — shows. as far as its exceptions are concerned. that. even after it
was passed. those Athenians who. before Solon’s archonship. had been sub-
stantially rather than formally sentenced to exile for attempting to establish
a tyranny. had to remain beyond the Attic frontiers. in order to avoid any
possibility of immediate execution. If the “chiastic’ interpretation of this ear-
ly rule is correct (as | am persuaded)’. from the source at issue we can infer

15. The main sources on the conspiracy at issue are Hdt. 5.71: Thuk. 1.126.3-12: Plut,
Sol. 12.1-9; Paus. 1.28.1. 7.25.3; schol. Ar. Eq. 445: for the date. cf. Rhodes (1951: 81 [.).
Herodotus and Thukidides attest the former version of the assurance. Plutarch the latter.

16. Schol. Ar. Eq. 445: ot ouyrotaxisioliévies 0 KoAwwve £v TR axpomoAe: eic v
zplowy ®xaTEfinawy ev Apesitw mdayw. Such a criminal jurisdiction, indeed. cannot be denied
by assuming - as Wallace (1989: 24 1.) does — that Plutarch Ctogether with Thukidides)
does not mention in his account any kind of Areopagite trial (Plut. Sol. 12.1: to0g ovvwpo-
g Tob Kohwvog ixstevovtag v beov Meyaxatic O apywy ent dixy xateAbeiv Enciosv).
Indeed. the reference to the shrine of the Erinves (where the Areopagites used o meet)
as the place which the Kvlonians reached to stand the trial that Megakles had promised.
can be interpreted as a subtle attestation of the Areopagus as a criminal court (... g
EYEVOVTO TTEOL TOC atuviag Deas xaTafiaivovies, anTtopaTns TS XPOXNS (Uysiong. Wpunos
ouAhapfiavety O Meyaxifc xat ot ouvagpyovieg),

17. Plut. Sol. 19.3-4: 6 6 tproxadéxatoc aEwy o LoAwvog 1OV OySnov £xeL TV
VOLWY 0DTWE aHTOIC OVOUOOL YEYPUUUEVOY. "aTijtwy a0t GTIHOL Naay TPty 1 LoAwva
GapEmL. Emitipone eivae AT OooL EE Apeion mayon 7 Ho0L €% TGV EPETGY 1] EX TPUTAVELND
rataduaaligvieg DO OV factiény ETL QOVL 7 apoyaiow 7 L Topoavvitt EQeEnYoy OTC
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that. once tried before the Areopagus and once found guilty. those who had
committed the offence of ‘attempted tvranny’ had been formally declared
atpor. i.e. ‘outlawed™. Thus, although a trial and a declaratory judgment
are not necessary requirements'’. the incontrovertible final decision given by
the Areopagite court. in the event that the étipog’ relatives bring a legal ac-
tion for murder. represents an insuperable defense for the killer pleading not
guilty (since the killing of him who has been declared atipoc. being lawful.
does not meet all the elements of the offence of @dvoc)?’,

Thirdly. one has to focus on a very well-known law reproducing the
provisions included in some ancestral Béopte and being still in force under
Peisistratus. Such archaic rules. certainly antedating Solon and. in my opin-
ion. even prior to Drako’s Oeopot. stipulated the negative penalty of atipio
(in its strongest and earliest meaning) against those who had attempted to
set up a tyranny or those who had aided in establishing a tyrant*'. In other

O Dzopog epavn 6de’. See. for the genuineness of the text and for the ‘chiastic’ interpreta-
tion of the law (which rejects the old view that the courts and their jurisdiction are given
in parallel order and which. consequently. ascribes the jurisdiction over tyranny to the
Areopagus only). Ruschenbusch (1960: 132 ff.); Ruschenbusch (1966: 7); Gagarin (1981a:
128); de Bruyn (1995: 24 ft.); Pepe (2012: 50 ff.). Cf.. infra. Appendix 1 (y).

18, It is commonly accepted that. before Solon, atpia was equivalent to ‘outlawry’
and not to ‘loss of citizen-rights’: cf.. paradigmatically, Swoboda (1905). who further
believes that in Solon’s time atipioe had already evolved to Rechtlosigkeit: contra. see.
among others, Gagarin (1981a: 118 #.). who, out of Plut. Sol. 19.4 (Solonian amnesty
law ). assumes that it is reasonable to suppose that atnpia retained its strongest force
under Solon; moreover. see Carawan (1993: 310 f.). who. mainly on the grounds of Ath.
Pol. 8.5 (Solonian law against neutrality), maintains that «evidently eatiuia still carried
much of its ancient meaning — public dishonor inviting reprisal and denial of rights and
legal protections —. vet Solon somehow redefined the rules of self-help and “justifiable
homicide” in such a way as to alter profoundly the practical consequences of atipias». On
this matter. see, infra. nt. 25.

19, Contra. see Ostwald (1955). who appears to suppose that. originally. the sentence of
outlawry had (always) to be imposed by verdict of the Areopagus.

20. Cf.. on this possibility. Hansen (1976: 58).

21. Ath. Pol. 16.10: noav 82 xal 1ol Afipvatiols ol mepl TGOV TUPAWLY VOROL TTRAOL
XKOT EASIVOUS TOUG XOUPOUS, OF T GAADL ®al 67 xal O paAtata xabixwy Tpog Ty THe Tu-
POWLBOZ XOTAOTUOW. YOROS Yoo anToic v 08e. ‘Héoua tads Abnvainy xal mdatpe: Sy
TWVES TopavveElY emmaviaTavTal (et tupawidt]| ¥ ouyxrabot Ty Topawida, aTtipov sivet
®o antov ol yévog . The anti-tyranny law (for the text. as far as the pleonasm and the
shift from the plural to the singular are concerned. see Ostwald [1955: 121. nt. 97); Rhodes
[1981: 221]) dates back. at least, to Solon (see Gagarin [1981b: 74]; Ostwald [1985: 8. nt.
19]; Forsdvke [2005: 83 I.]: Gagarin [2008: 116]). According to a different interpretation
(see Ostwald [1955: 106 ff.]; Carawan [1993: 149 ff.]; Ryan [1994: 129]; Gallia [2004; 458
f.]). the law’s authorship must be instead assigned to Drako. Now. | am more inclined
to agree with the first view, out of the following remarks. Indeed. even if some scholars
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words. the Ogopia at issue provide that those who uncontestably act like
public enemies lose any legal and social protection. If, on the one hand. the
letter of the law implies that this negative status resulted as an automatic
and immediate consequence of the commission of the wrong itself**. on the

maintain that the report found in Ath. Pol. 3.4 (Dzapobigtar ... avaypahavtze o Déapia
(PUARTTIAL TTROS TV T appuainTonvtuy xpiaw) is historically groundless and assume
that Aristotle was infering the thesmothetai’s duties only from their name since he had
no further information about this magisterial board (Rhodes [1981: 102 []), it is my belief
that: 1) in Ath. Pol. 3.4 the use of the very infrequent und uncommon word Beopn (see
Pelloso [2012b: 101, nt. 238]). instead of Hzopol, may support the existence of a further
source on these magistrates. used by Aristotle; 2) if the thesmothetai were instituted prior
to Drako (Ath. Pol. 3.4; Thuk. 1.126.8) and. thence. prior to the first written Athenian
legislation (Ath, Pol. 41.2), a fortiori, the DEopre. considered in themselves and regardless
of their contents, cannot be properly identified with “written laws™: 3) the B2outa cited at
Ath. Pol, 16,10 may reasonably precede Drako’s Beapol (contra, Ostwald [1955: 106]. who
erroneously maintains that the written traditional ‘rules’ of Ath. Pol. 16.10 cannot precede
Drako, since he wrote the first laws); 4) the original terms ol such previous Hgopee could
not be included into Drako’s law-code (as Gallia [2004: 459, nt. 38| believes), since, on
the one hand. ancient sources do not attest any autonomous Drakonian anti-tvranny law
(as. on the contrary. one would expect: see. for the multiplicity of Drakonian laws. Stroud
[1968: B0]. and. contra. Ruschenbusch [1968: 33]. who suggests that Drako wrote no other
fundamental law outside of the homicide code). and. on the other hand. once considered
the anti-tyranny law as a part of the homicide discipline (Ostwald [1955: 108]). such rules
would not have needed to be reenacted (as. on the contrary. it actually happened): 5) it's
likely to believe that Solon first incorporated the traditional anti-tyranny beaua (of which
Ath. Pol. 16,10 attests just one among many rules) in a new, wider. and more detailed
law (see, for instance. Ath. Pol. 8.4. where it is attested that the Areopagus ‘xat toihg emt
XOATOADTEL TOD GNUOL oUMGTRUEVONS EXpLVEY, LoAwvog BEvtog vopov cloayyeilaoc mepl
antv’ ). perhaps after drawing up its legal corpus. when the conspiracy against the politi-
cal order in force was becoming more and more evident and dangerous; 6) the Aristotelian
qualification of this law as ‘mild’ does not mean that a Drakonian regulation on tyranny,
superseded by Solon’s legislation. was reenacted by the enemies of the Peisistratids. about
eighty vears after Solon. thus replacing the less severe Solonian law (see, on this topic. Os-
twald [1955: 109]); indeed. Aristotle «misunderstands the force of its penalty of outlawry
... assuming that it means disenfranchisement (as it did in his own time). not exile (as was
the archaic meaning of the word)»: cf. Forsdyke (2005: 266). who further confuses the
legal concept involving “outlawry’™ as a sanction with the common practice consisting in
exile. However, the (Solonian) law found in Ath. Pol. 16.10 was probably never abrogated
and may perhaps have been just reathrmed — once fallen into disuse - either when Hippias
was expelled (about 510 B.C.). or at the time of Ephialtes. if not at the end of the fifth
century: see Ostwald (1955: 108); Rhodes (1981: 223).

22, See Paoli (1930: 310 #.); Ruschenbush (1968: 16 #f.); Harrison (1971: 169 1),
Hansen (1976: 54 ff.); MacDowell (1978: 73 ff.). In the archaic moAc automatic atipio
is clearly attested as a penalty for four offences: changing Drako’s homicide law (Dem,
23.62); attempting to set up a tyranny or aiding in the establishment of a tyrant (Ath. Pol.
16.10); remaining neutral in civil strife (Ath. Pol. 8.5); idleness (Poll. 8.42; contra: Diog,
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other hand. the Kylonian affair and the Solonian amnesty law attest. at the
same time, that a non-obligatory trial — merely resulting in a declaration -
could anyhow take place. Accordingly. if the Ogopta cited by Aristotle are
imagined — rather than as Ozopol (i.e. “general written rules’ enacted by a
human legislator) — as ‘“legal maxims’ or ‘judicial principles’ drawn by the
magisterial board of the thesmothetai from previous judgments for future
trials*’, one could suppose that in the archaic moag a straightforward link
existed between these ancient authorities (that in later times retained juris-
diction over most public actions). on the one side. and the Areopagus as the
primitive Athenian court endowed with a judicial power on cases concerning
the community as a whole. on the other side.

To tell the truth. our sources do not provide any precise indication con-
cerning the exact procedure that. in the late seventh century. one was to fol-
low in order to submit the case to the Areopagus. in the event that an offence
affecting the community as a whole had been committed. It can only be
guessed that the aristocratic Council. both as a criminal court and as a body
that had the general task of supervising the laws**, de facto acted on the basis
of information laid by one of its members, by one of the ruling magistrates.
or by one of the private citizens. Furthermore, as we have already seen. it
s plausible to suppose that it acted in combination with the board of the
thesmothetai in enforcing its authority by the formulation of judgments and
the application of penalties. Obviously, apart from the problems relating to
the actual sources of information which stood at the basis of the Areopagite
criminal trials and the initiative in bringing a public matter before such a
court. no detailed mention of the existence of an authentic “lay voluntary
prosecution’ occurs. Indeed. we do not know whether the information was
conceived of as the act whereby the procedure had to start (that is an ‘oral

Laert. 1.55: Plut. Sol. 17.2). Furthermore. atpio resulted also from ¢dvoc. as Solon’s
amnesty law shows (Plut. Sol. 19.4): those who were subject to dtipie for a homicide and.
when the law was enacted. were still abroad (either as voluntary exiles or as sentenced
ones). were not covered by the amnesty. Forsdyvke (2005: 11. 83) confuses legal categories
(such as azpio) and de facto measures (such as exile). which undermines. at least from a
strictly legal perspective, for the most part, her argumentations.

23. Here — just as concerns this particular topic ~ | partially follow Gagarin (2008:
115): «in the classical period the thesmothetai were closely associated with the law courts.
If they had a judicial role from the beginning. thev may have been writing down estab-
lished practices and procedures. not for publication but just to keep them for use in the
future. It so, the thesmothetai were not writing legislation. but something like notes for
their own uses (see, moreover, Gagarin [1981b: 71]; Gagarin [1986: 56]: Sickinger [1999:
10 f.]: Pelloso [2012b: 101 and nt. 238]; anyway. against the view that law was originally
built up by judgments, see Pelloso [2013]).

24. Ath. Pol. 3.6: see. supra. nt. 7.



Akadnuia ABnvwv / Academy of Athens

POPULAR PROSECUTION IN EARLY ATHENIAN LAW 19

indictment’). or it was just the act which could give occasion to a legal ac-
tion before the Areopagite court (according to the principle of discretionary
prosecution). Furthermore it is not clear whether the role of the accuser was
played by the informant, or by one of the magistrates. or even by a member
of the Areopagus itself.

Dem. 23.28 and the Drakonian omwoywyyn: some recent interpretations

Out of the remarks included in the previous paragraph. can one assume
that the archaic moAwg did not know at all the institution of voluntary pros-
ecution? | do not think so. Some testimonia - often underestimated at least
regarding this topic — might give support to the thesis that even in pre-Solo-
nian times. if the community as a whole was offended. ‘anyone who wished’
was allowed to take a legal action, on behall of the whole citizen group.
against the public offender.

According to two provisions usually included in the Drakonian homicide
feopdz. on the one hand. *if someone directly kills the killer or if someone
causes the killer’'s death. when the latter abides by the terms of exile remain-
ing abroad and avoiding border markets. athletic contests. Amphictyonic
sacrifices, the former is subject to the same treatments as the murderer of
an Athenian citizen. and the ephetai are to give judgment’ (Il. 26-29),

25, Dem. 23.37: gav 8 i OV avpo@ovoy xTeivy | oitiog 1 QOVOL. ATELOUEVOY
ayopis Epoptug kot abliuny xat lepov Appuetoovixoy, manep tov Allyvaiov xteivavta, gv
toic antoic Eveyeablar. Siayiyviaxeiy 88 toig egetac. On the meaning of attiog @dvon.
cf. Pelloso (2012a: 196, nt. 25). who assumes that the phrase. considered per se. just means
“he who brings about another person’s death’: contra. see Pepe (2012: 42 1.). who suggests
that this legal term always implies mpovowe. Yet. regardless of the problem related to the
general meaning ol attwoz pdvon, on the basis of the context - ie. the so called laws of
the Areopagus — one can infer that the law providing protection for the exiled murderer
who abides by the terms of the banishment concerns intentional homicide (cf. Gagarin
[1981a: 60]; Carawan [1998: 42 []; Pepe [2012: 46]). CL.. for the authenticity of this rule.
MacDowell (1963 118); Stroud (1968: 53 [.); Gagarin (1981a: 58 I1.); Carawan (1998:
104); contra, in Ruschenbusch’s opinion. Dem. 23.72 is a very Drakonian law, while the
other protections. as mentioned at Dem. 23.37 and Dem. 23.44. extended and elaborated
this rule (Ruschenbusch [1960: 140]); Maschke (1926: 89). persuaded that the original
word for indirect agency was Povactians, later replaced by attiog. believes that Dem, 23.37
represents a late interpolation in the law. This provision has recently been re-examined by
Gagliardi (2012: 53 ff.). In his opinion: 1) «il brano potrebbe apparire in contrasto con la
ricostruzione del ruolo degli efeti come giudici per i soli @dvor 1y €x TpovoLag ¢ axoHaLog
(...). Infatti. secondo unanime dottrina (...) la fattispecie in esame in concreto avrebbe piu
frequentemente integrato casi di omicidio premeditato»; 2) vet. «occorre ricordare che (...)
gl efeti giudicavano non solo i casi di omicidio non premeditato e involontario ai danni
di cittadini ateniesi. ma giudicavano anche nei processi per tutti gli omicidi di stranieri,
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On the other hand. ‘if the avdpogpdvoc finds himsell in Attika. it is lawful

di meteci e di schiavis; 3) if it is true that «|'uccisore dell'esiliato soggiaceva alle stesse
norme cui sarebbe stato sottoposto “se avesse ucciso un Ateniese’ », this implies that «1"es-
iliato in questione, benché originariamente cittadino di Atene. a seguito della condanna
all’esilio da lui subita non era piu considerato ateniese». and «in assenza della norma de
gqua al suo uccisore si sarebbero applicate norme diverse da quelle che si applicavano agli
uccisori di cittadini ateniesi». This argumentation does not persuade me: it is indeed my
firm belief that the Drakonian rule at issue shows that in pre-Solonian Athens the Areop-
agus did not hear any case of @dvog éx mpovoiag (Pelloso [2012a]). such as many other
testimonia do: the silentium in Ath. Pol. {which attests that Aristotle found no historical
grounds for the tradition of early homicide cases tried before the Areopagus); the chiastic
interpretation of the Solonian amnesty law (which rules out the Areopagite competence in
homicide cases); the incipit of the Drakonian homicide law. i.e. ‘even if* (which ascribes to
the ephetai full competence). At first. as Gagarin (1981a: 40) points out. the phrase "&v toig
mntoig svéyeotiar’ cited at Dem. 23.37 seems to indicate that the treatment is the same in
all respects (i.e. with regard to the type of prosecution. as well as to the penalty). Second-
ly. the comparison between the ‘exiled killer’ and the "Athenian’ neither implies that the
former is a normal ‘foreigner’, nor that, without the enactment of this rule, the intentional
killer of the exiled killer. similarly to the intentional killer of the foreigner. would have
been subjected to a milder punishment than death. On the contrary. such a comparison
may have the following meaning: he who % mpovolas brings about the gdvos of an exiled
killer abroad can be sued through an ordinary 8ixn and sentenced to death by the ephe-
tai, even if the ‘exiled killer’ is an atipog and. out of previous customary rules, he does
not enjoy all the rights and all the privileges of an Athenian citizen (Tulin [1996: 39 #.];
Forsdyke [2005: 10. nt. 25]; Pepe [2012: 69]). In other words, in the absence of the rule
cited at Dem. 23.37, killing an exiled killer. like killing any other outlawed. would have
been lawful: by introducing this rule, Drako seems to modify - even prior to Solon - the
primeval discipline concerning atipio and to make it less severe. at least with regard to ex-
iled murderers. Indeed. on the one hand. before Drako’s legislation. neither legal recourse
nor private actions against the killer of any atipog were allowed at all; accordingly, atipio
was equivalent to ‘full outlawry”™ and all atipor were — without any exception — subject
to self-help execution with impunity. On the other hand. after Drako’s innovation. as the
provisions preserved at Dem. 23.37-38 and at Dem. 23.28 (toig & avSpogdvous eEsiva
amoxteivey év 17 Npedany] kol andyetv) demonstrate. ‘licit self-help execution’ (suscep-
tible to escalate into killing) was exclusively limited to the apprehension of the é&tipoc in
Attika. In short, Drako innovatively parallels the murder of a condemned killer to the
murder of an emitiwog Athenian. provided that the former is committed abroad; more-
over. he mitigates. as far as “atipor killers found in Attika® are concerned. the primeval
discipline, by stipulating the right to kill the killer alongside émaywyy. With Drako — and
not with Solon - the concept of ‘outlawry’ starts to change its legal significance (cf. Har-
rison [1971. 169 f.]; Hansen [1976: 54 H#.. 77]; MacDowell [1978. 73 [.]; Vleminck [1981];
Carawan [1993: 310 ff.]: Forsdyke [2005: 10 f.]: all these authors, in my opinion, fail to
remark this plausible Drakonian modification of the primeval concept of atpie). If all
that is true, after Drako’s legislation. he who is convicted of attempting to set up a tyranny
and the condemned killer are not subject to the same remedy (contra. cf. Carawan [1993:
312]). The life and person of the former (cf. the pre-Drakonian Bzauwa cited at Ath, Pol.
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to put him to death on the spot (e€ecivar amoxteivewv)’; alternatively. the
avdpopovog ‘can be proceeded against by means of summary arrest” (ll.
30-31). and. consequently. by delivery to the proper authorities (that is the
thesmothetai. the magistrates overseeing the arrest and the execution of any
returning killer)*®. The latter rule shows a clear reference to the remedy of
the anaywyn. which — as we can infer from another Drakonian provision
paraphrased by Demosthenes — might. or might not. be preceded by a "pub-
lic denunciation” (£vdetErg)?’. Against this backdrop. the following describes

16.10. as well as the Solonian amnesty law cited at Plut. Sol. 19.4) is forfeited to his captor
to do with as he wants, both in Attika and abroad (thus, the public offender can be held
for ransom. maimed. put to death with impunity). On the contrary. the latter. if he does
not trespass the prohibited areas. is granted with some basic rights. since he cannot be
killed on the spot. or — a fortiori — maimed and hold for ransom (Dem. 23.37-8). Moreover.
even in the event that he sets foot v 7} nuedany. it is plausible to believe that *eEsiva
anoxteivery’, only provided that the initiated anaywyn has not worked properly and.
accordingly, has failed (Dem. 23.28): in other words. @z £v 10 @ aEovt ayopeiet. he who
is incontrovertibly a killer. even in Attika, can only be either “arrested’” or “killed” (while it
is forbidden to hold him for ransom and to maim him to force him to pav: Avpaivectio
O . pnde amotvay).

26. Dem. 23.28: touz & avdpogivoug eEsivar anoxteively xat anaysy, 6g &v 10 o
aEowvt dryopeiiet, Avpaiveabor 8 i, unde amoway, 7 StmAoDy Ogeiisty Hoov v xataaad.
giapepey 8 £ TOLC ApyovIag. v Exaotol dixaotal elol. TG PovAopEvew. TV & NAaiay
oraytyvwoxsy, See MacDowell (1963: 119 #.); Gagarin (1981a: 24 .. 60 ). Gagarin
(2008: 99); Pepe (2012: 10. nt. 6). Even if one admits that the provision for a trial before
the fataiar, as well as the formal mention of 6 BovAduevos, are anachronistic if attributed
to Drako (vet. see. infra. nt. 70). once realized that only the first part of the law quoted in
Dem. 23.28 fits the lines 30-31 of the epigraph (see Stroud [1968: 55. nt. 102]; Sickinger
[1999: 19 {.]). the following prohibitions (Avpaiveatiar 82 . pnde arowvav). in my opin-
ion. do not need to be ascribed to Solon. They harmoniously fit the precedent rule (toing &
avdpopavone EEsivar amoxtsively ®al andaystv) as a sort of clarification and specification
(cf.. supra. nt. 25), as well as they are perfectly coherent with some of the aims pursued by
Drako’s law: it was indeed directed to specify many details still not fixed in the traditional
oral rules and. thence. to indicate. among other provisions. on the one hand. whether.
when. and how a Killer would be protected and. on the other hand. whether, when. and
how the protection should cease. Contra. see Stroud (1968: 54 ff.). and Figueira (1993);
on the later amendments, see Carawan (1998: 73. nt. 78, 90 .. 111, 150); more generally.
cf. Gagarin (1981a: 23 fi.). and Canevaro (2013b: 48 ff.). See. moreover. Dem. 23.31: ot
fzopobétar tohg Emi @ove peiyovtag xupot Bavatw Inuieont o,

27. Dem. 23.51: @dvou 82 Sixoc un sivar pundapod xotit TOHY TODS QEUYOVTOC
EVOELXVOVILY, EGv TIC ®aTiy Omor uyn £Ezotwv. Hansen's interpretation (amaywyn and
eviziErg are two phases of the same type of process) is here accepted (Hansen [1976: 17,
24 f.. 113 f1.]). See. as regards the link existing between these passages and Dem. 23.80.
Lipsius (1905-15: 328); Harrison (1971: 17, 227); MacDowell (1978: 122, 140); Carawan
(1998: 337 [.); Scafuro (2005).
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two recent interpretations of the provisions at issue and presents their Haws,
while the next paragraph provides a personal reconstruction of this matter.

A. Following Carawan’s overall account, the double provision cited at
Dem. 23.28 (both allowing self-help execution or summary arrest. and pro-
hibiting to maim or hold for ransom) belongs to a table of statutes consist-
ing in Solonian modifications with a clear cross-reference to the Drakonian
code”®. This provision is considered as part of a wider regulation concerning
any ‘exiled homicide” (regardless of intent)*’. The traditional remedy sanc-
tioned for the victims® kinsmen in the original ‘law ol arrest” was strength-
ened by Drako through the introduction of a “procedure by warrant and
arrest ; afterwards. it was restricted by Solon by means of the so called “law
against torture and extortion™. Indeed. as early as the era of the Drakonian
homicide-code. any kinsman as well as any concerned citizen would have
had the right to kill lawfully the amayouevos resisting arrest, if the latter
had been first identified as an ‘exiled homicide’ before the magistrates (Dem.
23.51)"". To be more precise. the scholar believes that the Drakonian pro-
vision cited at Dem. 23.28 «was originally intended to apply to voluntary
exiles who had not been formally tried; it would naturally apply also to ac-
cused Killers who would neither avail themselves of exile nor come to terms
with their accusers». while the Solonian amendment implies «that forcible
arrest to the magistrate, carried out with potentially deadly force. would still
be available against accused or suspected killers who did not seek refuge or
legal resolution (so long as they were not subjected to abuse and ransom) »;
in a similar fashion. in Carawan’s opinion. the Drakonian law referred to at
Dem. 23.51 «originally applied to homicides who had not been tried and
sentenced but were, in effect. automatic exiles»**, On the grounds of this

28. As for the law cited at § 28, «it is a later amendment giving what appears to be an
accurate cross-reference to the original Draconian tables; «the provisions for prosecution
by *anvone willing" and trial before a court of the people show that this law is a product of
Solon’s reform. And the rule not to torture or hold for ransom is consistent with other re-
strictions on the plaintiffs’ claims in the age of Solon, This law was framed as a safeguard
against attempts by the plaintiffs to extort a higher settlement from an exiled homicide.
By contrast. the earlier provision ‘on the axon” to which this later statute refers. a provi-
sion allowing self-help execution or summary arrest of an exiled homicide who returns
without settlement, is almost certainly an authentic Draconian law: it can be restored with
reasonable confidence in the fragmentary inscription; the terminology is consistent and the
practice itself entirely in keeping with the archaic mode of resolving homicide disputes»
(Carawan [1998: 77]).

20, Carawan (1998: 77); contra. Ruschenbusch (1960: 140).

30, Carawan (1998: 90 {f.).

J1. Carawan (1998: 81, 163 .. 335 [.).

42, Carawan (1998:; 335 L)
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reconstruction. he maintains that the common idea that the arrest of accused
homicides is a late innovation has no basis: the procedure against “known’
or ‘suspected’ homicides described at Dem. 23.80 is considered as «a direct
descendant of the ancient remedy »; likewise. «the procedure against accused
killers that Demosthenes describes» (rectius: the second document preserved
at Dem. 24.105) follows «a logical progression from the Drakonian proce-
dure». so that «in the intervening period. it is reasonable to assume. there
was nothing novel or irregular in prosecuting homicide by warrant and ar-
rest»**, This suggestive depiction reveals. in my opinion. some Haws.

It is hazardous to assume that the procedure described at Dem. 23.80
‘directly’ descends from the ancient remedy cited at Dem. 23.28. Indeed. the
former applies to the offence of homicide per se. while the open violation of
prohibited areas turns out to be at the same time an aggravating element of
the wrong and a legal requirement for prosecution; it is characterized by a
mandatory trial; the killer is to be brought before the Eleven (as the mention
to the prison suggests). As regards the latter. on the contrary. the substance
of the charge is ‘trespass carried out by a killer’; no trial is mentioned at
Dem. 23.31; the thesmothetai have jurisdiction on these cases.

It is undemonstrated that the Drakonian laws of arrest and ol denuncia-
tion originally concerned homicides who had not been tried and sentenced.
Quite the reverse. il we restore lines 30-1 of the Drakonian homicide law.
on the basis of the first provision cited at Dem. 23.28"" and if we consid-
er that Drako seems to use the participle ‘xteivag’ to designate him “who
has brought about another man’s death and has not yet been tried™. it is
extremely plausible that avdpog@dvog, as a legal term. originally indicated a
‘convicted homicide” only (as Demosthenes apparently claims)™.

33, Carawan (1998: 336).

34. CI, Stroud (1968: 54 ).

35. Cf, Gagarin (1981a: 59), As Harris (2006: 404) notes: «the verb (amolxteivery
in Attic Greek is used to denote the act of causing death. It describes the action ol one
who brings about death by direct physical causality (e.g.. stabbing. strangling. beating) or
by indirect means (plotting. giving orders to magistrates, or encouraging an assailant to
strike)» (cf, 1G 17 104.11-13; And. 2.7; Lys. 13.85-87).

36. Dem. 23.29: mrotoote pev ton vopou. axéhactie 8°. o avdpes Aliyvaion, xoi be-
WERAMTE M ®AAGOS ®al opodp’ enacfie Ebnxe O tligic Tov vipov. “Tohg avopoROvoOLS
PYOty, TRGTOY PEY 81 TODTOV avBpopOVOY ASYEL TOV EaAxOT 17 TH PQu. ou yap coT
ondelg Omh Tty T Tpoonyopic. Tty Gy eEshsyybeic A (cf. Gagarin [1981a: 59]). It is
true that Lys. 10.6-12 and Dem. 23.80 prove that the orators used the noun avépogpaovog
with a different nuance (Stroud [1968: 53]; Bonner and Smith [1938: 119]); anyway. this
does not imply that Demosthenes’ definition is just a «sophistry», as Stroud claims. In-
deed. both Lys. 10.6-12 and Dem. 23.80 deal with a particular kind of *murderer’. that is
the “incontrovertible murderer’ (or *he who én” antopopw ancéxtewe’. “he who has man-
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It is unjustified to assume that only the victims™ kinsmen formerly had
the right to arrest the killer, and that such a right was later extended by
Drako to any concerned citizen.

The supposed analogy between ‘suspected’ and ‘accused’ killers seems
to rest upon the unpersuasive interpretation of the second part of the docu-
ment preserved at Dem. 24.105 and of the procedure by arrest depicted at
Dem. 23.80%, as originally suggested by Gagarin®. Afterwards. maintaining,
on the grounds of Dem. 23.28, that any citizen was empowered with the
right to arrest anywhere in Attika him who was simply suspected to be a
killer. is extremely unlikely. if one focuses on the Drakonian innovations
concerning the ordinary procedure against homicides™.

ifestly brought about another man’s death’; ¢f. Harris [2006: 373 fi., 391 fi.]). This is clear,
above all. from the second testimonium (tov avdpogavoy 8" Opa mepudvt’ v Toic tepoic
wol watoe Ty ayopav), once read together with Lys. 13.86 (rohto 88 o0dey aaho Eowxey ¥
OpoAoYElV amoxteivar, uh e’ anToPwEw SE. ®al ntept Tohton Suayupileabion, danep. gl
Wy EN’ adTOMUEW HEY, anéxtewve 8E, TohTou Evexa dgov antov anlsolal): cf. MacDow-
ell [1963: 120 #.. 131 f.]; Gagarin [1979: 320]; Volonaki [2002: 162 {f.]). Ergo. since the
person who has been convicted by the court becomes an “incontrovertible murderer’ after
entry of a final judgment, one can suppose that the second broader meaning analogically
derives from the first one: from *he who is incontrovertibly a killer. after final conviction’
to “he who is incontrovertibly a killer. even if not tried vet'. Likewise, the clause ‘mpiv Gy
gEeaeyybeic aad’ may stand for ‘until he has been found guilty and convicted’, and for
‘until he has been without a doubt proved to be guilty’, since éhioxopor means both ‘to be
caught or detected (doing something)” and “to be condemned’, as well as eéEghéyyw means
‘to prove, to ascertain. to convict’ (cfr, LS). s.v. eEgAgyyw).

37. Dem. 24.105: gav 6€ Tig amayhfl. TGy YOVEWY RaxOEWE EXAWROC 1) AoTpoTEiNG T
TPOELPMIULEVOY DT TV vopwy elpyeobal. slowwy OmoL pn yp1. Snoavtwy adTtov ot Evdexa
wol EloatYOvVTWY EiG TNV fAtaiov, xatnyopeite 68 O Bouidpevos olc EEzativ. ety &' GAG.
TIATW N ALaie O T ypn mebely antov 7 anoteiont. éav 8" apyupion Tpnlf. Sedéabn
Tewg v exteion: Dem. 23.80: €t tolvuv Eal)’ Exty Tpwpin mpog dndoaig tadtolg. v
opoiwe mapofag YEypagey O YNQLoL’ oDTool. i TavTo TRDTR TIC NYVONREY. T xol -
peAnanlaoty ol ypovol év olg €8t TolTwY Exaata molsiv. 7 8t° GAAO Tt oYL PovAsTor
TONTOLS ToDE TPOToUS EmeELévar, TOv avdpopdvoy §' Hpa meptdvt’ év Toig lepoic xal xata
Y ayopay, ardayewy EEeoty gig 10 SeopwTipov, ohx oixad’ 008’ Grot Bodistar, Gonep
ab Sedwxrag. xavranl’ araybeic on8 dtoiv. TPLy Gy w0, meloetal, GAR" &0y PEV AAD.
Oovactty Cnprwbiocton. Eav 6 un petaAafn 1O TEUTTOV PHEPOS TOHV PHPWY O ATTOYHYLY.
YIALIS TEPOGOMANEL.

38, CL., infra, Appendix 2 (ex),

J9. In my opinion, the first two lines of the Drakonian law on homicide show «una
rigorosa consequenzialita logica e cronologica ... : 1. contemplazione, a livello di “sostanza’,
della fattispecie di illecito perseguita. descritta sia con riguardo all'elemento materiale che
a quello psicologico; 2. indicazione del necessario ricorso agli strumenti processuali medi-
ante chiamata in giudizio dell’asserito omicida. ai fini. in primis, di accertamento, nonché,
in secundis, di condanna; 3. riferimento alla fase introduttiva in fure dell’ @véaxproie, con la
menzione dei magistrati competenti (Paowagic), sempre che il verbo duealew possa ovvia-
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The whole reconstruction fails. in the end. to consider the problem con-
cerning the authenticity of the document preserved at Dem. 24.105*.

B. In Scafuro’s view, the relation between Dem. 23.28 and Dem. 23.80
is differently represented. Once ruled out the full authenticity of the second
section of the document preserved at Dem. 24.105" (and. thence. daggered
the phrase concerning the accused killers: *# mpoetpnuevoy anTd TOHY VORLY
sipyeobor’), she maintains that «returned killers who are found anywhere
in Attika will be arrested ‘to the thesmothetai’. and if they confess. will be
executed by those magistrates (Dem. 23.28, 31). If they do not confess, the
thesmothetai will hand them over the Eleven for custody and either the
thesmothetai or the Eleven will preside over the ensuing trial ... for which
the penalty is death (Dem. 23.31)»; when the law cited at Dem. 23.80 came
into operation (that is c. 400 B.C.)", returned Kkillers «who set foot in the
Agora or in sacred places would additionally be liable to the apagoge of
23.80 which followed almost the same procedure except that trial is obliga-

mente essere inteso come sinonimo di ius dicere e non di iudicare; 4. menzione dell attivita
cognitoria e decisoria degli Efeti (fase apud iudicem)»; it is clear that the legislator’s main
objective is «quello di attribuire al processo (privato) funzione necessariamente sostitutiva
dell’auto-tutela. senza nessun riferimento ad una medesima sanzione per |'omicidio tanto
‘volontario’, quanto ‘involontario’» (Pelloso [2012a: 194, nt. 24]). CI. Phillips (2008: 49);
Pepe (2012: 14 {f.).

40. See, on the topic. Canevaro (2013a): in his opinion — above all on the grounds ol
Dem. 24.60. 102, 103, 107, and Ath. Pol. 63.3 — the second section of the document pre-
served at Dem. 24.105 «should contain two laws concerned with two separate categories:
parent abusers and draft dodgers. It should state that. if convicted parent abusers or draft
dodgers transgress the conditions of their atimia. they must be tried and. if their penalty
is a fine. they must be imprisoned until the fine is paid». On the contrary. we can easily
realize that the document at issue states that “if someone is arrested for entering where he
is not allowed. since he is a convicted parent abuser. draft dodger. as well as a banished
murderer, the Eleven shall imprison him and bring him before the Heliaia’.

41. Scafuro (2005: 67): «a hypothesis of inauthenticity may be radical or conservative
— radical if we declare 1058 in its entirety inauthentic. conservative, if we choose only to
dagger the clause concerning the accused killer as ‘misplaced’. In both cases. all killers
(suspected. accused. convicted) discovered in forbidden places may have been arrested and
brought — not to the Eleven — but to the thesmothetai who are attested as the magistrates
overseeing the arrests of killers who illicitly return to Athens (Dem. 23.31)».

42. Scafuro (2005: 67): «1058 appears inconsistent with what we know of the way
Athenian law functioned: atimoi elsewhere are denounced by endeixis; the unintentional
accused killers of 1058 might be penalized differently from the suspected. unintentional
Killers of 23.80x».

43. Here Scafuro (2005: 65) inclines to follow. although superficially. Hansen’s theory
(ef. Hansen [1976: 101 f1.]), even il her overall reconstruction appears very different. for
she broadens the applicability of the remedy described at Dem. 23.80 and partially count-
ers the authenticity of the document preserved at Dem. 24.105. CL. infra. Appendix 2 (@),
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tory»*". What is more. in her opinion, from c. 400 B.C.. even suspected and
accused Killers, once discovered in the Agora and in the holy places. could
be arrested and imprisoned before trial and then «tried for homicide ... and
penalized with death upon conviction». since the law paraphrased at Dem.
23.80 is considered as even covering these subjects*”. Some weaknesses. in
my opinion. undermine this conjectural reconstruction.

It the law described by Demosthenes at 23.80 was enacted approximately
at the beginning of the fourth century B.C.*", this means that for more than
two centuries the violation of the Baotisie” prohibition to enter the Agora
and the holy places® was practically ineffective without a procedure directed
to uphold it: thus. such a development looks as an extremely implausible
one. Moreover. the orator here does not seem to paraphrase a precise statute:
he rather describes a specific use of the procedure by arrest*®.

Arguing that the Drakonian law cited at Dem. 23.28 merely applies to

44. Scafuro (2005: 66 ).

45. Scafuro (2005: 61 ff.).

46. This view is countered infra. Appendix 2.

47. See Dem. 20.158; Ant. 6.36; Ath. Pol. 57.2; Lex. Seg. 310.6; Poll, 8.90.

48. CF. Gagarin (1979: 314): «this is not the text of a law but Demosthenes’ description
of a procedure»; see. moreover. Hansen (1976: 103): «Demosthenes does not quote the law
when he analyses the anaywyn @dvou». According to Phillips (2008: 128 f.). Dem. 23.80
shows a “conflation” of two types of procedure by arrest. This hypothesis is unpersuasive.
First of all. Phillips maintains that Dem. 24.105 includes valid evidence for reconstructing
Athenian law (which is not: cf.. supra. ntt. 37 #.); he believes that the decision of the Elev-
en against Euxitheos (Ant. 5) set a precedent that — as confirmed. among other sources,
by Lys. 13 and Aeschin. 1.90-91 — permitted to label suspected killers as xaxobpyor.
alongside thieves, cloak-snatchers, seducers (which is not: cf., ifra. Appendix 2). Finally.
he radically rejects the existence of an amaywyn @dvou. because such a procedure (consid-
ered as contradicting Athenian homicide law and defying common sense) «would allow
any would-be prosecutor to create and enforce a ban simultaneously »: this rejection is
groundless, indeed. At first. if the anaywyn @ovon existed, popular judges would not face
at the same time two issues (as. on the contrary. Phillips states. following Hansen [1976:
100]). but just one. i.e. the commission of homicide: trespass. as a condition required for
prosecuting the killer. would have discussed during the pre-trial hearing. Secondly. it is
not true that. by way of araywyn @dvou. any unsuspecting person could be dragged out
the “forbidden places’. hauled off to jail. accused of murder and of trespass: on the one
hand. trespass is a procedural condition. while homicide is the substance of the charge
(so that they cannot be equated from a legal perspective); on the other hand. only any
‘manilest killer’ - and not any unsuspecting person — could be licitly arrested through this
type of amaywyn (cf. Lys. 13.86; Isae. 4.28; And. 1.91; Dem. 45.81. 54.24; Phot. s.v. mept
Tov Evdexa; on the exact meaning of the phrase én’ abtopupw. cf. Pelloso [2008: 72 ff.].
with Eur. fon 1214; Hdt. 6.72; Aeschin. 3.9-10; Din, 1.29, 77. 2.9; Dem. 19.121-3). All that
said. it is unnecessary to deny that Dem. 23.80 properly describes the so called dmoryeryy
povou, and the scenario of Lys. 13 does not speak against it (see. infra, Appendix 2).
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the returning killer is not convincing: the use of the locative *in fatherland’.
as well as the reference to any avdpopovoc. and not to the @eiywy (either
upon conviction. or voluntarily). are good hints to suppose that this rule was
susceptible to apply even to killers who never left Attika®. Furthermore.
extending the meaning of avdpopdvog to any returning Killer — suspected.
accused. convicted — is unconvincing from a legal and a rational perspective.
Demosthenes himself (Dem. 23.29) counters this interpretation; and. what is
more. it unlikely implies that the same rules. sanctions, and remedies apply
to completely different cases. If a person has been finally convicted. he or she
is indeed an ‘incontrovertible killer’, while the “suspected Killer’. at least af-
ter Drako’s legislation. is to be sued through an ordinary legal action only™.

Dem. 23.31 does not attest that a trial had to take place if the arrested
pleaded not guilty”'. At first. the use of the adjective xipLot suggests that.
at least before Solon’s procedural reforms, the decision given by the magis-
trates was ‘final’ (i.e. it was not subject to any sort of appeal or referral)™.
Secondly. this reading is not consistent with the right stipulated for the
amdywy and for the évdeifog at Dem. 23.28 and at Dem. 23.51. Thirdly.
several testimonia show that the phrase “Oavatw Ceprobabar’, confronted
with ‘xpiveabion’ and “sioayewy eig 0 Suxaotipov’. may well imply “execu-
tion without trial’. regardless of the exact procedure initiated™. Finally. as
far as | know. our sources do not provide any evidence of trials of killers
returning to Attika.

49. Even Gagarin (1979: 316) believes that the rule applies to «anyone in exile tor
homicide who returned to Attica». Hansen (1976: 108 f.) gives a full catalogue of exiles
for homicide (implying that the rule cited at Dem. 23.28 concerns returning Killers only):
«to set foot in Attika was forbidden on pain of death for any person who had been a)
sentenced in absentia o death for murder of an Athenian citizen. b) sentenced to exile for
life for attempted murder of an Athenian or murder of a metic; and c) sentenced to tem-
porary exile for unpremeditated homicide ».

50. Phillips (2008: 49); Pelloso (2012a: 194, nt. 24); Pepe (2012: 14 1)

51. Cf. Hansen (1976: 108), who assumes that «when arrested. the accused could de-
mand to be brought before the court if he denied that he had previously been condemned
to death for homicide». Carawan (1984: 118) maintains that it is not accurate to regard
this procedure as execution without trial. since Demosthenes makes it clear that the ac-
cused must be first convicted and then if a convicted murderer returns from exile it is the
office of thesmothetai to carry out the sentence. This interpretation actually fails to take
into due account the real substance of the charge (that is “trespass’ carried out by a ban-
ished killer. and not ‘homicide per se': cf. Scafuro [2005: 60]); moreover. it seems to imply
that the rule described at Dem. 23.31 only applies to killers previously sentenced to death
in absentia (what is not likely: cf. Hansen [1976: 107 1.]). Contra. in tavor ol ‘execution
without trial’. cf. Lipsius (1905-15: 328); MacDowell (1963: 140); Phillips (2008: 122).

52. Ath. Pol. 3.5.

53. Aeschin. 1.91. 113; Ath. Pol. 52.1; Lyk. 1.117,
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The above-mentioned reconstruction does not gain any support from
the procedure by arrest depicted at Dem. 23.80. In this passage the orator
exclusively states that the victim’s kinsmen have the right to arrest the killer
under the condition that the latter trespasses the Agora or the holy places. if
they do not know how to start the ordinary legal remedies. or if the deadline
is expired. or if they do not want to sue the killer following the ordinary pro-
cedure. In other words. Demosthenes: a) clearly describes the amoywyn as
an alternative remedy to the ordinary action for homicide; b) implies that all
those who can start a 8ixn @dvou can also start an aroyoyy. provided that
a further legal condition required for prosecution occurs; ¢) does not exclude
that the procedure by arrest is available to any citizen (as the penalty for
failing to win one fifth of the votes seems to demonstrate)™; d) suggests that
this type of araywyn can be initiated only if the arrested has been neither
accused and formally barred by the Baoticihc’ proclamation. nor sentenced
by the proper judges.

The supposed diversification and overlap between Dem. 23.28 and Dem.
23.80 are inconsistent. On the one side. it is undeniable that both rules could
apply to killers who never left Attika. On the other side. it is equally true
that the former testimonium comprises an ancient law dating back to the
Drakonian code and applying to ‘condemned killers™ only. while the latter
describes a more recent procedure (which came into operation during the
fifth century) available against ‘suspected killers' only.

Dem. 23.28 and Dem. 23.80: some personal remarks

Once dismissed the authenticity — at least — of the second section of the
document preserved at Dem. 24.1057"; once assumed that Dem. 23.80 does
not describe a new statute, but a particular use of the procedure by arrest
against killers™®; once rejected the existence of a procedure by arrest direct-
ed to prosecute a murderer as a xoaxovpyoc”; in the light of the previous
assumptions one can put forward the following hypothetical reconstruction.

Originally. the provisions cited at Dem. 23.28. 31. 51 (zoiz 8 avdpopdvouc
cEeivar amoxteively &v Tf Nuedani) xol arayewv; oi Ocopobétor Tobe éxmt

54. See. contra, Evjen (1970: 409).

20, CL. supra. mit. 37 ff. and Appendix 2. Regardless of whether one shares the view
supporting the radical inauthenticity of the document preserved at Dem. 24.105 (Canevaro
[2013a]). or considers such a document only partially inauthentic (Scafuro [2005: 67]).
it is undeniable that in our sources no explicit rule concerning amaywyy is attested with
regard to the case of the killer accused and banished by the king.

a6, CF., supra, § 2.

57. CL. infra. Appendix 2.
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Pove evYovTag xupLoL Dovate (nuidoai ciot @ovon 8 dixag Py tvo
UndaEOD XATR TOY TODG PEVYOVTUS EVOSLAVOVTLV. gdy TG XaTiy OTOL 7
¥Eeotv) were conceived of as measures available against the category of
‘convicted killers’ found in Attika®. The Drakonian rules indeed referred to
those who had been banned from Attika. whether the ban was the formal
punishment inflicted by the judges. or a ‘de facto measure’ voluntarily chosen
by the defendant in order to avoid the possibility of a more severe penalty
(that is death) upon conviction. Notwithstanding that. open texture (espe-
cially the use of the term avdpopdvoc, the phrase ‘ev tff fuedany . the lack
of the mention of the magistrates with jurisdiction over the arrested) allowed
for broader applications.

On the one hand. shortly after the enactment of the Drakonian homicide
law. a defendant in a 8ixn @dévou. once banned by the aotAcig from the
Agora and from the holy places. could be paralleled to the voluntary exiled
and to the killer sentenced to exile. The former. such as the latters. was a
‘banished person’; the former. such as the latters. could be arrested and led
away before the proper magistrates (likely the thesmothetai). once caught in
a forbidden place (£Egivar amayztv)™: he could even be killed on the spot. if
he resisted the arrest (EEcivar anoxteivery)™, Moreover. if the accused killer.
found in a forbidden place. had previously been denounced to the public
authorities by means of gvdztElc, no dixy @dovou could be started against
the citizen who, carrving out the arrest. had killed the ‘trespassing accused
killer™"'.

58. On the one hand. this category included those who failed to appear for the trial
and to contest the case; on the other hand. it included those who withdrew from the case
after the first speech of the claimant: these “killers’. accordingly. were adjudged guilty in
absentia. likely by the magistrate himself (Dem. 21.81; Lvk. 1.117). Cf. Bonner and Smith
(1938: 120 f.); Hansen (1976: 107 £.): Gagarin (1981a: 59. nt. 82); Thir (1990: 149).

59. The verb dmdryewy refers to the “procedure by arrest’: cf.. paradigmatically. Antiph.
D.85. Isae. 4.28, Dem. 23.80, 24.146, 209,

60. Cf.. in the same sense. Kennedy (1856: 176. nt. 2). In the light of the word order
of the first section of the law cited at Dem. 23.28. and. accordingly. on the basis of the
(syntactical but. obviously. not chronological) priority of the verb “killing™ (amoxzetvery
&v T fuedant) over ‘arresting’ (xet amdysw). this interpretation appears to be more
persuasive than the majority view. which translates “xet with ‘or’ (Stroud [1968: 54 f.];
Hansen [1976: 16. 107 [.. 114 #.]; Gagarin [1979: 316 £.]; Phillips [2008: 122, nt. 37]). One
can indeed suppose that the Drakonian version cited by Demosthenes is the final result of
a formal and substantial development by which the phrase *xai amdayew’ was added to
the original permission: originally the convicted killer could be lawfully killed if found in
Attika; then. anyone was entitled to arrest the convicted and the accused killer found in
forbidden areas. and even to kill him in the event that the killer resisted the arrest.

61. Cf.. as an evidence of the use of £vdeiEig against suspected killers banned from
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On the other hand. during the fifth century B.C.. the meaning of the
Drakonian rules at issue was further broadened. allowing for a completely
new use of the ancient anaywyv-procedure. Thus. the rule reproduced at
Dem. 23.28 (toig & avdpopdvoug eEeivar anoxteivewy gv 7 uedanh %ol
amaye), after it was opened to those who were formally prohibited by the
PaotAzig to ‘elpysobal €x TV vopmy TveY N TOTTWY 7| TpdEswmy’. started
applying even to those who had. beyond doubt. committed homicide (as
the events described in Lys. 13 and the use of the procedure by arrest at
Dem. 23.80 show)™. An avdpopoivog (i.e.. according to the new meaning
attributed to this legal term. *a person who has incontrovertibly caused an-
other person’s death’). although neither formally banished nor tried. could
be paralleled to a *person finally convicted of homicide® and. at the same
time. to an “accused killer subject to public proclamation and excluded from
customary places’. Indeed. the former. since he had killed et" antopopw.
came to be considered an ‘incontrovertible killer’ (such as a convicted kill-
er); moreover. the offence itsell came to be considered the cause of the
automatic and immediate loss of political and religious rights (similarly
to the magisterial mpoppnoig)™. Accordingly. from an unspecified time of

the Agora and the holy places by the magisterial proclamation. Suda s.v. £v8eiErc: £idoc
Sixng Snpooiag H" fv ToiDg Ex TOY vopLY SlpYopsvous Tvey 1 Tomwy 7 tpaEzoy. i p
ancyowvio antev. bnfyov (cf. for the same lemma. Harp.. Etvm. Mag.. as well as Poll.
8.50). It is worth remarking that the same phrase (that is sipyzofiar 16w vopwy / vouipmy:
cf. Piérart [1973]) could be applied to persons exiled for homicide (cf. Dem. 23.42; Lvk.
1.65) and to persons warned off the Agora and the holy places (¢f. Ant. 6.34-36. 40; Dem.
20.158; Dem. 21.114; Ath. Pol. 57.2; Pol. 8.90; Lex. Seg. 310.6; Harp.. Suid.. Etym. Mag..
Lex. Sab. s.v. vdeiEic). The same expression refers to killers at Pl. Leg. 871a and 873b.
On this phrase. cf. MacDowell (1963: 26 {.); Hansen (1976: 99 £.); Gagarin (1979: 315 f.):
Hansen (1981: 17 #.); Scafuro (2005); Phillips (2008: 129 {.. nt. 60),

62, See. similarly. Carawan (2013: 129): «if the participant is responsible for an out-
come that anyone else would reasonably expect. there is all the more reason to credit what
‘everyone knows’ about his guilt: he is the “known Killer’. avdpogdvoc. even if no court
has vet condemned him» (cf. Dem. 23.29-41. 46. 51. 80).

63. This means that the prohibition from entering the Agora and the holy places.
on the grounds of this new interpretation of the Drakonian rule cited at Dem. 23.28. is
conceived of as being directly derived from the manifest commission of the homicide: cf.
Hansen (1976: 70). This emerges from Dem. 20.158: ¢v toivov toig mepl tolhTwy vipoL
0 Apazey Qofiepov xataoxenalwy xal Seviv 6 Tive anThysLpn @AMV GAROL Yiyveabar.
xoL Ypaguy yepwiog sipyzabion tov avdpopovoy. amovBov. %paThpey, LZp6V, GYonas.
mavta TaAAa SteAflhv oig paiot’ av Tvag Get’ Emaysiv 10D Totontoy Tt toweiv (cf. Ant.
6.36: Ath. Pol. 57.2; Soph. OT 236-42). In this passage. the “incontrovertible killer” (tow
avBpogpavov). as soon as the homicide is committed and before a charge is brought against
him. is stated as being banned from lustral water. libations. bowls of wine, the holy places
and the Agora. as well as Drako goes through everything that can dissuade people from
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the fifth century B.C.. whoever “tov avdpopdvoy 6° Opa tepudvt’ gv Toig
lepoic xal xotor Ty ayopay” has the right to “amdyewy ... gic 10 deapwThipLtoy’
(Dem. 23.80)",

Now. since the Drakonian rules preserved at Dem, 23.28. 31. 51. do not
identify those eligible to kill the killer or to proceed against him by bringing
the procedure by forcible arrest™. such a silence can be easily read as a hint
that the institution of the “volunteer prosecutor” antedated Solon’s reforms,
although restricted to particular cases. The arrest of the person who turns
out to be an incontrovertible killer and an atipoc. whether preceded by a
public denunciation or not. is an alternative to the lawful execution and it
can be carried out by *anvone who wishes’: the provision for this act. thence,
both implies a further infringement of the law. i.e. the presence of an atipog
in Attika (which means that the previous homicide is not the offence at
issue), and it tends to protect a “public interest” (which means that this new
breach of the law does not affect the killed man’s kin only)"™.

Public interests and third-party prosecution in the late seventh
and the early sixth centuries B.C.

Our sources show that. during the late seventh century. in some cases where
the community as a whole is wronged (since the Killer represents. from a
legal and religious perspective. a ‘public menace of pollution™)". any citizen.

committing such an offence. On the contrary. Ant. 6.36 — where the orator, in order to
mention just a “suspected killer’. does not use the word avépogavos — shows that. as soon
as a charge of homicide is brought against a presumed killer. he is banished from the
places and rites listed in the law: 6 yap vopng oiitws £y, EmMetday TLg ATOYPAQET GOVOL
Aizny. sipyealio TV Vo,

64. CL. supra. ntt, 25-26, As the law cited by Demosthenes was extended to “incontro-
vertible Killers™. the right to kill without trial either had already fallen into disuse. or had
already been repealed.

65, Without any argumentation. Humphreys (1992; 38) and Carawan (1998: 82) limit
to the viectim's kinsmen the right to kill the homicide and to start against him an amoywyy
lor an gvdetEic). as well as Evijen (1970: 409) did with regard to Dem. 23.80; see. contra.
Usteri (1903: 9); Lipsius (1905-15: 608); Bonner and Smith (1938:; 121 f.); Hansen (1976:
108): Gagarin (1981a: 62); Phillips (2008: 79).

66, Usteri (1903: 9): «der zur Verbannung Verurteilte, der im Lande bleibt oder un-
befugt darin zuriickkehrt. vergeht sich damit gegen die Gesetze. somit gegen die gesamte
Birgerschaft. und nicht nur gegen die Familie. die durch sein Totschlagbetroffen wurde »;
see. further. Bonner and Smith (1938: 122, 168).

67. Bonner and Smith (1938: 120 {.): «the state now intervenes and executes the out-
law not for the original crime-homicide. but because. being polluted. is a public menace ».
Against the traditional "‘miasma theory’ (i.e. the view supporting the historical connection
between *Athenian homicide law and procedure’. on the one hand. and “pollution’, on
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representing the moALg. is granted with the power to prosecute the offender
through those legal means that in later times, compared to the ‘ordinary
popular action” (ypagn). shall be qualified as “extraordinary’ (i.e. aroaywyT
and £vdetErc). All this can therefore be considered a patent model for that
famous Solonian rule setting. as Aristotle and Plutarch clearly prove. an
open generalization of “voluntary prosecution’: in other words, such a fea-
ture, even though still legally unshaped and formally implicit. was not com-
pletely absent in the spirit of Drakonian law. In the first paragraph. we high-
lighted that. in the event of offences affecting the community as a whole. no
evidence exactly describes the procedure to be followed in order to submit
such public cases to the Areopagus. In the light of the remarks included in
the preceding paragraph. one can accordingly hypothesize both that the ear-
ly aristocratic Council judged on the basis of information laid by “any private
citizen” (Povidpevog) who, in the name of the “principle of representation’.
acted on the behalf and in the interests of the community, and that such an
information was conceived of as an accuser’s indictment. If all this is true
(or. at least. likely). thence. the Solonian legal reforms concerning litigation
and procedures just improved what Drako had already shaped. extended it
and made it less ambiguous. Such a conjectural explanation is corroborated
by a famous passage of the Constitution of the Athenians: as for tyranny
and other serious offences affecting the moAwc as a whole (i.e. for public
wrongs already provided. combated and punished in the pre-Solonian era).
Aristotle indeed attests the enactment by the late sixth century legislator of
an ‘impeachment’ procedure (giooyyeiia). both susceptible to be started by
anyone. and allocated to the Areopagus Council for trial”®,

the other hand). see the remarks pointed out by Parker (1983). who advances the idea
that the threat of pollution did intrude upon homicide procedure. but later than Drako’s
times (see. also. MacDowell [1963. 140 #.]; Gagarin [1981a: 164 H.]; Arnaoutoglou | 1993];
Carawan [1998: 17 f.]). Actually. the magisterial proclamation against the suspected killer
was directed to prevent the latter from spreading pollution by contact with public rituals,
as well as holy and public places (Dem. 20.158); the court at Phreatto seems to be aimed
at excluding the defendant’s pollution from Attica; moreover. the requirement that trials
take place in the open air was imposed so that the judges would not enter the same place
as people whose hands were unclean (Ant. 5.11).

68, At Ath. Pol. 8.4 Solon is granted with the enactment of a new “law against the
xataAnog oo dnuon’. which stipulated that such charge was to be tried before the Ar-
copagites (xol Tohg Emh xotaAnoeL Ton SYpou cuvaTapévong Expvey. LoAwvog Bévtog
vopov elonyysiiag ept antomv): accordingly. out of the amnesty law and the Kylonian
affair. Hignett is right when he assumes that «if Solon passed a law on this subject. his
purpose can only have been to give more precise definition to previous powers of the Ar-
eopagus in this sphere» (Hignett: [1952: 90]; recently. contra. see Poddighe [2014: 197]).
To some extent. Ath. Pol. 3.6 (concerning. as we have already seen. the pre-Drakonian
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On the contrary. a different legal gap — which also represented a lack of
protection in the most ancient Ozopot enacted in Athens — should inevitably

Areopagus) and 8.4 (concerning the Solonian Areopagus) are very similar: according
to both passages. the ancient Council gives final judgments, inflicts monetary fines and
bodily punishments, and has the task of “guarding the laws’. i.e. of "overseeing the con-
stitution” (on this equation, see Sealey [1964: 11]). Yer. some differences do apparently
emerge. Those who are subject to the Areopagus’ final punitive power are labeled at 3.6
as ‘transgressors of the established order’, and at 8.4 as "magistrates who, acting in their
official capacity. commit offences’ (cf. Piérart [1971]; Ostwald [1985: 12]; de Bruyn [1995:
69 1f.); contra. Rhodes [1981: 155]. who refers the phrase “tobg apapravovtag gobove’ 1o
offenders in general); the Council *manages’ the most numerous and most relevant of the
political affairs at 3.6. whereas it simply “watches over’ them at 8.4 (cf. Ostwald [1993:
71): under Solon (who enacted the above mentioned viopog sioayyesiing). the Areopagus
started to try those who attempted at ‘dissolving the people” or “overthrowing the people’
(that is. although the terminology is patently anachronistic. those who committed crimes
against the mong: cf. Gagarin [1981b: 71. nt. 80]; Ostwald [1985: 7]). On the one hand.
Solon confirms and widens the aristocratic Council in its previous jurisdiction over *public
cases’ (limited, during the pre-Solonian age. to the only offence of “attempt at tyranny ).
therefore. Hignett [1952: 89]. and Chambers [1965: 83, clearly exaggerate when claiming
that even after Solon’s reforms the Areopagus’ early competence remained unaltered; cf.
Gehrke [2006G]). On the other hand. he establishes a more elaborated procedure. suscep-
tible to be brought by anyone (6 Bovaduevog): a (type of ) eioayysiia. that is a particular
type of “impeachment procedure’ (see Harrison [1971: 52]). To tell the truth. the reliability
of the report included in Ath. Pol. 8.4 has been strongly questioned in Hansen (1975: 17
ff.. 56 f.). and in Hansen (1980): the scholar believes. and tries to demonstrate. that the
sigaryyshiae was first introduced by Kleisthenes and was always a denunciation to the Ek-
klesia. Against Hansen's view. in several contributes on the topic Rhodes has put forward
a different opinion: the phrase xatainaig o0 drpou. pertaining to a real judicial power
of the Areopagus. should be explained both as referring to a Solonian law against the
establishment of a tyranny. and as being a symptom of the disdain of the unconstitutional
usurpation of power through tyranny. See Rhodes (1979); Rhodes (1981: 156); Rhodes
(2006: 254); Ruschenbusch (1968: 81 [); Gagarin (1981b: 75 L): Gagarin (2006: 264).
Ostwald. instead. persuasively believes that such a law on sioayysiin was really passed
under Solon. but. at the same time. maintains that «since later legislation differentiated
®oTaAaLg Toh npon at least verbally from attempts at establishing tyranny. and since
the law under discussion was not invoked against the Peisistratids after their overthrow.
it makes more sense to see in Aristotle’s description a reflection of a broader measure.
designed to protect the public institutions of Athens against any kind of subversion. that
is against any crime against the state»; moreover. the scholar assumes that the statement
at issue is anachronistic only «if we understand by eisangelia the complex procedure that
in the fifth and fourth centuries involved the Council and the Assembly or the jury colts»
(Ostwald [1985: 8]; Almeida [2003: 65 [.]; on the fifth century stomyyshia against the
crime of xatdAvoie ton dnpon/tie dypoxpatias. i.e. a procedure providing the power
for any citizen to bring a legal action before the Council or the Assembly against anyone
whose activities tended to the “destruction of the people or of he democracy’. cf. And.
1.96-98; Hyp. 4.7-8; Lyk. 1.125-26; SEG 12.87).
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be filled with a supplement of procedural rules. On the one hand. it is
reasonable to infer from the so-called Drakonian constitution. as a general
principle (which. if reliable. was very probably reattirming Athenian ances-
tral traditions). the prohibition of the so called ‘third-party prosecution’.
since just the person aggrieved is entitled to take a legal action against the
offender (obviously by bringing the case to the proper forum)®™. On the other
hand, as far as the pre-Solonian legal system is concerned. magistrates were
entitled to pass final judgments and to impose penalties on their own initia-
tive (even if all this does not mean that. as early as the end ol the seventh
century B.C.. only magistrates could give *final’ — that is not challengeable —
decisions). provided that they remain in their own subject-matter jurisdic-
tion and they do not inflict or enforce condemnations beyond the maximum
amount allowed: before ‘ggeotc to the popular court’ was introduced by
Solon (whether it is conceived of as an appeal of the dissatisfied litigant. or
as a magisterial referral. or as a veto. or as an opposition to execution)”,

69. Ath. Pol. 4.4: eEiv 62 1 adwovpéve mpog Ty TV Apsomayittov Bouiny sioay-
YEAASLY, GATTOQAIVOVTL TTan OV adteitor vauoy,

J0. At Pol. 9.1: tpitov 6 <6 xai> paiota @aaow ioyuxévar ) mafboc. 7 ciz 0
SLLaaTHOLOY EQEGLS OPLOS Yo Gy O STuog THg ipon, xHpLog yivvetor TR ToALTENE,
According to the majority view. Solon both introduced the £pzoiz and newly established
the Athenian people as a “popular court’ endowed with the power of giving final judg-
ments and superseding magisterial decisions: see Lipsius (1905-15: 27): Bonner and Smith
(1930: 232 f.); Hignett (1952: 97); Ruschenbusch (1965: 381); Harrison (1971: 69 ff.. 190
f.): MacDowell (1978: 27 f.); Rhodes (1981: 160 ff.); Ostwald (1985: 9 f.); Todd (1993:
100, nt. 2); Rhodes (2006: 255). Yet. a word by word reading of Ath, Pol. 9.1 leads the
interpreter to assume that Solon just ‘renewed’ and ‘strenghtened’ an existing body (by
means of the attribution of new functions and powers). since he is only said to have cre-
ated the procedure introduced by the act of “Epzaic to the (popular) court™ (cf. Bonner
and Smith [1938: 158]). For the primeval name of this court. see Lys. 10.16 and Dem.
24.105. where the two authors. discussing the permanence of ancient language in legal
writing. mention the name nAtaioe (word used even prior to the Solonian age in other
Greek dialects: Hignett [1952: 97]; for a smooth breathing - fAtaia — as the proper spell-
ing. cl. Rhodes [1981: 160]). As for the skeptical views of the problems implied in Ath.
Pol. 9.1. Hansen assumes that Solon already established several tribunals. acknowledges
that Solon instituted the nawaia as a first instance court. refuses the common view ol it
as a judicial session of the people. and keeps open the possibility that Solon’s institution
of the nawaie and public lawsuits are fourth-century inventions (Hansen [1975]; Hansen
| 1981-1982]). Osborne thinks that the invention of public actions and the introduction of
nataio «have a good chance of being genuinely Solonian» (Osborne: [1996: 220]); Mossé
accepts "appeals” but considers the popular court as anachronistic. and allocates appeals to
the Areopagus Council (Mossé [1979: 433 £.]). CL. for the equation Zpzotg = real appeal.
Lipsius (1905-15: 27 f.); Wade-Gery (1958: 173 [.); Bonner and Smith (1930: 231 #.);
MacDowell (1978; 27 #,); Rhodes (1981: 160 #.); Ostwald (1985: 9 . ): Todd (1993: 100,
nt. 2); Rhodes (2006: 255); for the view that identifies £pearg with a mandatory referral
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magistrates were both xtpwon (iLe. qualified to pass decisions that could not
be amended or quashed) and antoteAcic (i.e. qualified to start ex officio legal
procedures)”. All this balanced the lack of the principle of "third-party pros-
ecution’. For instance. as a remnant ol very early magisterial prerogatives,
during the fourth century B.C. the apywv — who had to take care of children
without fathers. emixAnpoc. oixov left destitute of heirs. and all pregnant
women who remained in the oikoi of their deceased husbands — was still
entitled to prohibit anyvone from committing H3otc to the individuals protect-
ed. as well as to penalize. by giving a final decision, the offender, provided
that the téhog imposed by law was respected (i.e. the fine was imposed both
ratione materiae. i.e. according to the apymv's competence. and within a given
value-limit)’“. Such a magisterial power. as a symptom of prosecutorial dis-
cretion. perfectly fits the above-mentioned general description sketched. with
regard to the pre-Solonian era. in the Constitution of the Athenians. as well
as it is fully justifiable. from a legal and historical point of view, if embedded
in the early Athenian legal system. where litigation was not still shaped by
the principle of “third-party prosecution’.

Thus. as concerns the law cited by Demosthenes in a strongly amended

(or transfer). see Wilamowitz (1893: 60); Adcock (1926: 56); Gagarin (2006: 264 £.); see.
finally, Paoli (1950) and Just (1968). who. on the grounds of Steinwenter (1925: 658 ff.).
tend to qualify this act in terms of “veto’ or “opposition”. CF.. for the polysemy of the word
gpeaic. Ruschenbusch (1961); Ruschenbusch (1965): Sealey (1994: 121, nt. 19),

71 Ath, Pol. 3.5: tolz pgv oy 3pOVOLS TOGODTOV TPOEYOLOWY HAATAWY ... ZupLoL &
NOMY AOL TAZ LA KDTOTEASLC KPIVELY, KL OUY OTIED VOV TIOOMWLAOLVELY,

72. Dem. 43.75: 6 dpywv empcsiciobn TOV OpQOVEY AL TOV ETILKATIOWY %ot ThY
OUtIY TOY SEEOMUODUEVEY %Ol THV YOVOLXGY. OO0 HEVOLOLY €Y TOIC OLXOLS TGOV avdpmY
v tebvnrotny paarovao ®ucsiy, TouTwy empeAsiothy wal py eatw nplewy prdeva
mEpL TOOTONS, Eav 82 Tic LPEY T TOLR TL MAPAVOUOY. XDPLOC EOTW ETMLPGAAELY XOLTiK
T TéAnS. Eav 82 peilovoc Inuing Soxf| abiog elvat. TOOORUASORPEVOS TIPOTIEUTITO KoL
TIUTUa ETLYPADAUEVOS, O TL Gy SOXT ] GUTO. ELOUYETH 15 THY NALaiay, Eav 6 GAG). TULATH)
T HALaie TTEEL TOD AAGVTOS. 6 TL e atTtov mabely 7 arotsiont. The phrase ‘xopuog ot
EmPaARsLY ®aTi TO TEA0S” is controversial. since it could be translated as “according to the
Solonian class of the offender’. or as “within the limits of his competence’; for bibliograph-
ical references and for a summary of the debate. see Harrison (1971: 5. nt. 2) and Rhodes
(1981: 634 1.). Here. | would like to point out that the source at issue does not mention
any ‘E@ezaig to the popular court’: it just deals with a *magisterial referral” in terms ol
ctodyew: the name fawaio does not certainly prove the post-Solonian origin of the rule:
ergo. if one supposes that it is a pre-Solonian provision. all that means that. after Epeoig
was introduced. even the fine within the t2Aog (i.e. the line imposed by the magistrate
according to his competence. and within a given value-limit) could be “attacked’; on the
contrary. before Solon (Ath. Pol. 4.4). the person aggrieved was just entitled to take a new
legal action before the Areopagus, denouncing the violation perpetrated by the magistrate
(with regard to his competence ratione materiae and according to a given value-limit).
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formulation at 23.28. forbidding any ransom and any related maltreatment
(Avpaiveolar, amowvay) against the murderer who infringes the banishment.
the lack of procedural protection would obviously have make such prohibi-
tions pointless: once qualified the contents of the rules at issue as consistent
with Drako’s homicide-code, it is convenient to make a few considerations
on this matter’™. On the one hand. the victim. since he is incontrovertibly a
killer and. as such. an éatipoc. is unqualified to start any legal action and to
appear before the court as a claimant or as an accuser. On the other hand.
since the offence committed represents an infringement of a private inter-
est only. no citizen has the power to initiate the procedure. no third party
is allowed to initiate a legal action on the behall and in the interests of an
incapacitated victim. In this event, one can suppose that the proper magis-
trates. on their own initiative. would have imposed a penalty. while. under
Solon. 6 fovAdpevog was entitled to start a legal action. and the offender was
condemned by the popular court to pay a fine which was twice either the
amount extorted or the damages suffered.

In short. Drakonian law, on the one side. even if it did not develop any
formal and general concept of “crime’. treated. from a procedural point of
view. some offences as wrongs injuring the moawg (as the wrongs of ‘at-
tempted tyranny’ and “breach of the exile rule’)™; on the other side. the

73. Dem, 23.28: aopaiveotor 8& pyv, unde amowdy, 7 SLTAODY OQELASLY OGOV GV XUTo-
pacupr. CE. supra. nte. 25 and 26, In Carawan’s opinion. the rule that forbids torture and
ransom is consistent with other Solonian restrictions (Carawan [1993]: Carawan [199K:
90]: see Gagarin [1981a: 25 £.]). On the one side. it is evident that line 31 of the Dra-
konian homicide-code (1G 17 104) cannot be restored with the same word order of the
law cited by the orator. since the traces on the stone tend to be incompatible (¢f, Stroud
[1968: 54 [.]); on the other side. the unusual reference to the first axon (og &v T a aEow
ayopenet) immediately after the first section of the law cited (tobz & avdpogpaovous eEsiva
ATOXTELVELY ®al amdayewy) makes it clear that everything that follows in the quotation is
later than Drako’s Bzopot, Yet. | believe that the substance of the traditional restoration
(cf. Ruschenbusch [1960: 140]; MacDowell [1963: 119 #.]). rather than its form. is still
valid. likely once the mentions of the “volunteer prosecutor” and of the *public court” have
been removed (siogépety § éc tolhz apyoviog. tv Exaatol Suxaotal ciol T BovAopév.
v & fAwaioyv Swayiyveaoxewv: of. MacDowell [1963: 122]; Pepe [2012: 10]). If Drako
stipulates that. if a convicted murderer sets foot in Attika. anvone has only the right to
arrest him or to kill him (if the arrest fails). all this means that the prohibitions included
in the second (formally post-Drakonian) section of Dem, 23.28 are implied in the first
(formally and substantially Drakonian) section. The original legal gaps concerned the type
of punishment for those who. for instance. blackmailed and maimed the convicted killer
found in Attika (misusing their right to amoxteivewy ol andysv). the legal procedure to
be followed and the respective “standing to sue’ (since the aggrieved party was an atipog).
the court before which the matter had to be brought. Solon filled these gaps.

74. In other words, in the seventh century Athens. even earlier than Drako. some
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magistrates took care of the incapacitated victim (as one can conjecture with
regard to the convicted killer harmed by blackmail and torture). Solon, fully
aware of the deficiencies present in the Drakonian system. believed that a
corrective was anyhow required to meet the necessities of a more ‘demotic’
legal system: from a strictly legal perspective. how could an orphan or an
epikleros take personally an action against the damages perpetrated by the
guardian™? From a merely factual perspective, how could an old father take
an action against a son who had broken his duty to support the parents™?
Moreover. who was the person entitled to bring a legal suit against idleness
and paranoia’?

If it is true that all these questions did not find a clear answer in Drako's
laws. it is likewise true that Solon did not introduce ex nove any “popular
and voluntary prosecution’. The Athenian legislator — focused on a need
of solidarity and cohesion in the whole community. rather than on a need
of protection in favor of the whole community — through the introduction
of the general principle of ‘third-party prosecution’. diminished the role
formerly plaved by magistrates and. at the same time, renewed a procedur-
al feature already existing’®: indeed. ‘entitling the volunteer’ (£Egivar T

offences were treated as wrongs injuring the ‘community as a whole’. though no formal
concept of ‘crime’ had been elaborated as a ‘super-category’ (what contributes to under-
mining the conclusions reached by Hunter [2007]. who tends to confuse the *word’ crime
with the “concept’ of crime).

9. Ath. Pol. 56.6.

76. Ath. Pol. 56.6.

77. Aeschin. 3.251: Ath. Pol. 56.6; Dem. 57.23: Lex. Cantabr. 665.20; Lex. Seg.
2.310.3.

78. See Glotz (1904); Bonner and Smith (1938: 168); Ruschenbusch (1968: 53); Har-
rison (1971: 77); Rhodes (1981: 160); Hunter (1994: 125); Sealey (1994: 129); Ober (2005:
402); Gagarin (2006: 263); Wohl (2010: 196. nt. 64): all these scholars. as for the goal
pursued with the new procedure attested by Ath. Pol. 9.1, agree that Solon did not allow
anyone who wished to prosecute in all cases. but only in cases where the person concrete-
ly wronged was unable to bring a legal action himself. Other authorities believe that the
Solonian reform was susceptible to be applied from the beginning to crimes against the
moALg: see, paradigmatically. Ostwald (1985: 9); Almeida (2003: 66). Others seem to agree
with the latter trend. both failing to distinguish “public actions against offences harming
the community as a whole’ from “public actions against offences affecting an incapacitated
party’. and being far from a reasonable diachronic interpretation of Athenian legal proce-
dure: cf. Todd (1993: 100, 111 £.). and Allen (2000: 39. 346 nt. 48). Christ (1998: 119 ff.),
even if he recognizes the opportunity to differentiate ‘third-party litigation® from ‘public
suit on behalf of the city’. maintains that «Solon conceived of volunteer prosecution as
an act undertaken in the public interest» (see, further. MacDowell [1978: 53]). Obviously
«other cases, such as adultery and theft. where a public interest seems to have been per-
ceived in addition to the wrong to the individual. support the view that the introduction of
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BovAopévew) “to exact a penalty’ (ttpwpeiv)’™ ‘on the behalf of the offended
private party’ (Dmep TV adiovpévev)™ meant impacting profoundly on

the ypagat system. and the prosecution by “anyone who wishes’ (6 Bovaduevog). cannot
be explained solely in terms of the need to protect defenceless victimses (Fisher | 19890:
124]; cf.. moreover. Winkel [1982: 287 [.]; Humphreys [1983: 239]): anyway. this does not
mean. in my opinion. that “third-party prosecution” is always characterized by a public
dimension; this just means that popular actions could be undertaken in the view of dif-
ferent aims and on the basis of different interests. depending on the case (ergo. it is surely
misleading to assume the existence of a mutual link between *Solonian public actions
and ‘criminal procedure’: explicitly Vinogradoff [1922: 165]; Calhoun [1927: 6]; implicitly
Osborne [1985: 173]). The provision for voluntary prosecution on behalf of those who
have been wronged and are either de facto or de iure incapacitated to start a legal lawsuit
formalizes in a positive rule a notion of justice interpreted as “defense of the weak’: cf. de
Romilly (1971: 142 ff.); Mossé (1987: 165 ff.); Ober (1989: 217-9); Dillon (1995).

79. On the meaning of this verb and of the noun Tipwpia. see Allen (2000: 50. 51. 61.
69 ff.. 125. 248, 260. 279 ff.).

80). LSJ. s.v. omep (with genitive and metaphorically): in defense of. on behall of. for.
instead of. in the name of. Neither Aristotle. nor Plutarch make clear which court. after
this Solonian reform. tried cases brought by a third-party prosecutor. As regards the So-
lonian allocation of the so called public actions. many authorities don’t deal directly with
the problem: notwithstanding that. their opinion emerges. more or less clearly. from the
context of their argumentation. which suggests the belief that magistrates did not give
judgments at the end of the fifth century (either because of a formal legal prohibition. or
because of a progressive disuse): cf. Bonner and Smith (1938: 96); Harrison (1971: 3 fi.);
MacDowell (1978: 26 f.. 32 [.); Rhodes (1981: 105); Ostwald (1985: 7 ff.); Hansen (1991:
189); Todd (1993: 100. nt. 2). Other scholars believe that the nawaic. as a court of first
and final instance. held the majority of the so called public actions from their primeval
emergence under Solon. This is indeed a required conclusion. if one shares the view that
Solon limited the penalties susceptible to be imposed by magistrates with a final judgment.
and that he prescribed for higher penalties a mandatory ‘referral’ to the popular court:
cf.. for instance. Wilamowitz (1893: 60). Yet. on the one hand. it is unlikely that Solon
made all magisterial judgment subject to £geoig (where it is plausible that he granted that
magistrates kept their original judicial powers at least in certain minor cases): MacDowell
(1978: 30 f.). On the other hand. there are some hints in the sources suggesting that. at
least in the earliest examples attested. pezoic — regardless of the problem concerning its
legal nature — was an act of the dissatisfied litigant (Plut. Sol. 18.2). Other scholars have
achieved the same conclusion through a different path. Allen. for instance. assumes that
«Bixat were heard before individual magistrates». whereas «5Solon’s introduction of the
yopapai was an introduction of a new form of court case». and that «presumably the pro-
cedure would have been modeled. to some degree. on the homicide cases. since they were
the only form of court procedure already in existence» (Allen [2000: 40]; see. accordingly.
Ober [2005: 402]: «a voluntary prosecutor could initiate proceedings against another
for wrongs committed against any Athenian. The judging body to which the prosecutor
would turn in exposing wrongdoing was the citizen body itsell [or some very substantial
fragment thereof]. sitting in a judicial capacity »). Afterwards. she points out that «if the
ypapn was in fact invented to be a court case as distinct from a dtxn. then it is unlikely
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the jurisdictional power of the Athenian apyot and on their prosecutorial
discretion; furthermore. it finally involved full protection for those persons
who had not any ‘standing to sue’ (while ‘popular prosecution” was previ-
ously related to the safeguard of the community only).

To conclude. the second ol the most populist reforms enacted by Solon
got each member of the moAg — regardless of his social status — and the
entire Athenian community connected with one another®. This measure.

that Solon would have invented £pzaig at the same moment as he invented the ypag¥»
(Allen [2000: 347, nt. 55]). Many legal misunderstandings and many historical mistakes
undermine all this circular reconstruction. First of all. neither Aristotle. nor Plutarch attest
a Solonian reform of the Athenian legal procedure concerning the judicial authorities of
first instance: ergo. as for ‘third-party litigation™ at least, nothing seems to rule out that
Solon kept on allocating these trials o magistrates. even if Solon grants — in contrast with
the past — a provision for appealing their judgments. so that they cannot longer be qual-
ified as mototeasic and xopuow (cl. Ath. Pol. 3.5; Arist. Pol. 1285 b 9-12. 1298 a 9-31).
Secondly. from both ancient authorities. as far as the second populist measure introduced
by Solon is concerned. the only noteworthy divide emerging between &ixat and ypoegpo
concerns those who are entitled to prosecute. so that it is just an a priori and groundless
assumption to maintain that ypoepet must be tried before a different kind of court, since no
functional link exists between the second Solonian reform and the rule to the effect that a
new tribunal. whose new function was limited to hearing cases object of Zpezatz, was added
to the magisterial and Areopagite jurisdiction. Third. it is not true, as it has been already
seen, that homicide cases were the sole court-cases existing at the beginning of the sixth
century B.C.: in fact, cases atfecting the community. as attempted tyranny. were held before
the Areopagus since the pre-Drakonian age. Fourth. the skeptical view. supporting the late
(i.e. Kleisthenic) introduction of £peats. cannot be shared. since it is just logically drawn
from the unfounded belief that the point of the ypapat was to distinguish between court
and non-court procedures and. what is more. since it is contradicted by our extant sources.

81, Ath. Pol. 9.1; Plut. Sel. 18.5. It is commonly accepted that Solon introduced the so
called “public actions™: see Rhodes (2006: 255). What is controversial is the role played by
the magistrates as far as third-party litigation is concerned (cf.. supra. nt. 78), To sum up:
nothing prevents from assuming that, during the sixth century B.C.. Athenian magistrates.
even after Solon’s reforms. kept their power to give judgments. not only as far as private
dixoe were concerned. but also if a third-party brought a legal action before them in the
interest and on the behalf of an incapacitated individual, or if 6 fovAdusvoc ook public
charges. Afterwards. in opposition to the past. the convicted offender was entitled to ap-
peal to the people against their decision. and it is obvious that Zgeaig was constantly de-
manded in the most serious cases. so that all this may well explain why magistrates never
seem to have acquired the power to pass capital sentences. The Areopagus. as the most an-
cient criminal court. hears sioayyeiiat. judges the most serious offences against the moALs,
passes judgments that even after Solon keep on being final. This svstem probably changes
at the beginning of the fifth century B.C. (if not a short earlier). when a law including the
so called *d7pog manbowy provisions” was first enacted. On the one hand. this formalized
the disuse of giving capital judgments or of inflicting very high monetary penalties at the
magisterial hearing. since during the seventh century such a judicial practice. although
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on the one hand. perfectly fitted. from a procedural perspective. the more
general petafoay of the constitutional system promoted by the legislator on
the way towards democracy and against the earlier oligarchic and magis-
trate-centric TaxEtg™; on the other hand. it constituted the legislative attempt
to ensure that the lowly citizens and the nobles received by law equal pre-
rogatives (as ‘popular prosecutors’. and as ‘judges’): what Solon himselt
seems to boast in his poetry™,

Key-words: Attempted tvranny: Drakonian procedures: magisterial powers
and incapacitated victims; offences against the community; Solonian re-
forms; ‘third-party prosecution’; amaywyn against killers: 0 Bovadpevoc.

consistent de iure with magistrates’ powers. became de facto worthless because of. and as
a result of. the Solonian £gzaic provision. On the other hand. it brought to an end the
Areopagite criminal jurisdiction over the most serious offences against the community as
a whole: the ancient *impeachment’ procedure ceases to be a fully aristocratic prerogative.

82, CI. Ath. Pol. 41.2; Arist. Pol. 1273b 35-40: see Poddighe (2014: 139 ff.). with fur-
ther bibliography.

83. Sol. fr. 36.18-20 (West): Oeopoing & opoiwg 0 xaxe te zayabo. [ eobeiny gig
Exaatov dpuooag Sixnv. / Eypada. In my opinion. it is not unsound to interpret these
lines in the light of an implicit mention to the written laws which established ‘pupular
prosecution by anvone who wishes™ (6 Povidpsvog). as well as “Epezaig’ 1o the popular
court (9 navaio; cf. Ath. Pol. 7.3: the Ofjteg were not qualified to hold office. but received
the right to sit in the assembly and in the courts). This reading seems to be preferable to
the generic view proposed by Almeida (2003: 231 ff.). who believes that the lines at issue
suggest that Solon attempted a re-institution of the moAtg idea «at the level of the ofhicial
agencies ol political authority ». and that the aim of his reforms was «to create conditions
within the mwdAiz where the norms of political dtxn would apply equally to all citizens».
Indeed. such laws were enacted. so that all the Athenians became similar. at least to some
extent: Solon neither introduced or anticipated the concept of ‘absolute equality™ (Toov:
cf. Raaflaub [1996]; Milke [2002: 389]). nor enacted laws which were [air to the lower
and upper classes alike (Rhodes [1981: 177]). He just made “peers of unequals’, as far as
the two above-mentioned measures are concerned (cf. Noussia-Fantuzzi [2010: 474 #.]).
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APPENDICES

Appendix 1: Areopagus and ephetai before Solon.

o) The view that the Areopagus was a Solonian creation seems to be shared
by Pepe (2012: 62). who. besides Plut. Sol. 19.3. Poll. 8.125. and Cic. Off.
1.22. even quotes Arist. Pol. 1273 b: «verisimilmente con Solone ... venne
istituito il Tribunale dell’Areopago e venne stabilita la sua competenza in
materia di omicidio volontario». Yet. this reconstruction is patently contra-
dicted. as Plutarch himself admits. among the other sources. by the Solonian
amnesty law (Plut. Sol. 19.4). and most scholars support the existence of the
Areopagus even before Solon. Wallace (1989: 7 ff.). Ryan (1994). Roselli della
Rovere (1999). believe that the aristocratic JovAn — composed by ephetai —
was only a site for judicial trials. in particular for homicide. Ostwald (1985:
7). on the contrary. shares the thesis of the existence of early deliberative and
judicial powers (cf. Bonner and Smith [1938: 88 ff.]; de Bruyn [1995: 21
ff.]1): he therefore assumes that «with the benefit of the hindsight that later
developments provide. it is possible to distinguish three areas of public law
in which we ascribe jurisdiction to the Areopagus: it tried crimes against the
state. it held magistrates accountable for their official acts (euthyna). and it
scrutinized elected officials before they embarked upon their term of office to
ensure that they possessed the formal qualifications for the office to which
they had been elected (dokimasia) »; the scholar further believes that from the
beginning the Areopagus even held trials for all those offences that. under
the presidency of the archon-king. it will try during the classical era. that
is — bevond homicide and wounding — arson and destruction of sacred olive
trees (cf. Ostwald [1985: 9]; Busolt and Swoboda [1926: 2.803 ff.]; Hignett
[1952: 801]: Stroud [1968: 36]; MacDowell [1978: 71]). Others have express-
ly rejected the view that the aristocratic JouAy was originally a court with
jurisdiction over homicide cases. thus implying its political functions and
its judicial powers concerning ‘public issues’ only (cf. Ruschenbusch [1960:
129 ff.]: Gagarin [1981a: 130]; Sealey [1983: 265 ff.]; Carawan [1998: 89 ff.]:
Westbrook [2009]).

8) The theory that denies any Areopagite jurisdiction over homicide cas-
es before Solon has been recently challenged by Gagliardi (2012). In his
opinion. before Solon: 1) the ephetai (that are not considered Areopagites.
as Wallace [1989: 11 ff.] claims) just tried cases of @dvog py €x mpovoiag;
2) the rules concerning Areopagus and (ovog £x mpovoiag were inscribed
in 1G 12 115 below the preserved section on “unintentional homicide’: 3)
‘ot 26y’ (1G 12 115, 1. 11) does not mean ‘even if’, but “and if” (so that the
first sentence cannot be conceived of as treating @ovog éx mpovoiag by im-
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plication); 4) Areopagite jurisdiction over homicide cases is attested by the
Solonian amnesty law; 5) Areopagite jurisdiction over homicide cases is sup-
ported by mythical tradition. This thesis is not fully persuasive. At first. the
argument under 2) is just a hypothetical proposal put forward without any
documentary evidence and. as concerns 5). one can object that the myths on
early homicide trials at the Areopagus are legally inaccurate (for they depict
cases of lawful. intentional and unintentional homicides. all tried before the
ancient aristocratic JouAn) and. such as post-Drakonian inventions. they only
attest the respect this ancient court «was accorded in the fifth century and
later» (Gagarin [1981a: 125 f.]). Accordingly I will focus on 3) and 4). in or-
der to refute 1). In Gagliardi’s opinion, the meaning “and if" attributed to the
nexus ‘xoal &y’ gains support from the statute — erroneously described as a
decree — proposed by Timokrates and cited at Dem. 24.39 and at Dem. 24.71
(Trpoxpatng eimev. %ol el TVt TGOV OQSIAGVTOY TO dMUosiy TpooteTipnToL
KOTOL VOOV 7 zotét hrgLopo Seopod 7 T0 Aotmtov poatiundi. elvar adte i
GAAG DTEEQ EXELVOL EYYUNTAS XATHOTACHL TOD OPARUHTOS. 0D dv O S7uoC
JELPOTOVAON. 1 Ty ExTeioewy TO GpYHpLov O weAsy). The comparison between
Timokrates’ law and 1G I* 115. 1. 11 is not sound. in the light of the structure
of the two rules at issue. As for the Drakonian law’s incipit. the protasis is
a negative statement and the apodosis provides a negative consequence for
the offender (killer); as for the law proposed by Timokrates. the protasis is
an affirmative sentence. and the apodosis includes a positive provision for the
offender (public debtor). Moreover. Gagliardi seems to misunderstand the
contents of the law challenged by Demosthenes and its relation with previ-
ous Athenian regulations: the orator indeed assumes that imprisonment is
a possible "additional penalty” stipulated by Solon and susceptible to be im-
posed by the court for serious categories of criminals (cf. Dem. 24.103). More
precisely. if someone serves as a judge while being a state debtor or another
type of atippog. he is subject to EvdetErg and then tried; if convicted. the court
is to assess the penalty. and if a monetary fine is inflicted. he can be further
sentenced to imprisonment until the fine is paid (Ath. Pol. 63.3: cf. Mirhady
12005]); Canevaro [2013a: 37 ff.]). Ergo. | believe that Demosthenes vigorously
criticizes Timokrates. since the latter, through his law. allowed criminals like
state debtors to avoid prison by presenting sureties. And this possibility was
granted “even if the imprisonment itself had been inflicted by the popular
court as an additional penalty, according to prior laws or decrees in force’. In
other words, the ‘even if' clause in Timokrates™ law seems to be directed to
emphasize the introduction of an ‘exceptional discipline” which substantially
bypasses the popular judgment (mpootipneig) and contradicts prior legal
rules (vopor and ¢mpiopata). As regards the argument sub 4). Gagliardi as-
sumes that «data la somiglianza tra il testo dell’amnistia soloniana e il decre-
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to di Patroclide. sembra piu verosimile che per entrambi i testi sia proponibile
la stessa interpretazione. che abbiamo gia fornito e che mostra che I'Areopago
gia prima di Solone giudicava nei processi per @dovog ex mpovolag». This
reasoning is not convincing. At first. Gagliardi primarily founds his view on
a section of a ‘document’ preserved at And. 1.78. neglecting the hypothesis
that the text of the decree is only an inaccurate forgery. As Canevaro and
Harris (2012: 109) maintain (highlighting the existence of many incongruities
between this text and the ordinary usage of inscribed decrees and procedural
laws. as well as specifying that the insert in the manuscript is far from being
a faithful transcription of the original): «the person who composed the in-
serted document drew on the Solonian law quoted in Plutarch but introduced
errors when trying to adjust its terms to a different context. Every time the
text of the inserted document differs from Plutarch’s text. the former contains
corruptions and impossible Greek. The person who composed the document
may have found the Solonian law in Plutarch or in a compilation of Solon’s
laws». Secondly. even if the document at issue were authentic, some doubts
would still remain. One must observe that., when the decree was enacted
(405 B.C.). the Areopagus undeniably tried cases of @dvog £x mpovoiac.
while. as regards the pre-Solonian era. this competence is sub iudice. Ergo, it
is not correct to provide an earlier statute with the same legal sense attribut-
ed to a more recent one, even if the latter derives its formal structure from
the former. Moreover. on the one side. the Solonian amnesty law mentions
three courts. Areopagus. ephetai. Prytaneion (atipwy 6oL @TLpoL ooy TELy
N Loawver apEar. mtipoug eitvar ANy Ooot E Apsion méyou ¥ 600L £x TOV
EPETGY ) Ex mpuTaveion xatadxactiévieg KO TV PactAswy ...). while. on
the other side. the decree of Patrokleides cites four courts (adding to the list
the Delphinion: cf. Pepe [2012: 195 ff.]); both indeed exclude from reprieve
those who have been convicted of homicide, slaughter. tyranny (... €7t Qovo
 apayaiow 7 EmL TopaidL Epeuyov Ot O Beopog epavn 0dg). Thus. one
can reasonably suppose that. between Solon and Patrokleides. the judicial
competence underwent some modification. if one believes that the ephetai did
not meet at the Delphinion (cf. Gagliardi [2003]): otherwise. if one believes
that the ephetai even judged at the Delphinion (cf. MacDowell [1978: 28]).
the mention of this court is totally redundant and ungrounded. so that the
source itself turns out to be less reliable.

y) The amnesty law (cf.. supra. nt. 17). in my opinion, argues against
those who toto coelo identify the ephetai with the members of the Areopa-
gus (cf. Wallace [1989: 7 ff.. 12 ff.]; Roselli della Rovere [1999]). whereas it
does not rule out — at least per se — the thesis that the ephetai represented
a ‘commission’ of Areopagites (Bonner and Smith [1938: 99]). In Wal-
lace’s opinion. before Solon: 1) the Areopagus was just a court that tried
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homicide cases: 2) it was composed by the fifty-one ephetai established by
Drako c. 621 B.C.: 3) once assumed that the Areopagus and the ephetai
were the same body. by process of elimination he hypothesizes that trials
for tyranny were held at the Prytaneion. The rejection of the view sub 1)
is explained supra at nt. 12 and in Appendix 1 (): many data. on the one
hand. allow to conceive of the Areopagus as a fovin with deliberative and
supervisory functions. and as a court trying cases involving public interests;
on the other hand. the sole ephetic jurisdiction over homicide cases is well
attested. as far as the pre-Solonian age is concerned. Yet. if 2) were true,
the criticisms against Gagliardi would turn out to be ultimately pointless. If
Phot. s.v. e@étar appears to be completely irrelevant. it is false that Harp.
s.v. epetat (Anpoobiévng év 10 xat’ Aptatoxpatovs. ol Suxdlovteg téag &
arpat xploetg enti [laAradio xal e [putaveity xal eémt AsApuvity %ol gy
Ppzatrol epetar exaAobYTO) poses no obstacle to the identification of Ar-
eopagites and ephetai. since the lemma explicitly rules out that ephetai sat
at the Areopagus (although it mistakenly maintains a regular connection
between these judges and the Prytaneion: cf. Gagliardi [2003]). What is
more, this view does not gain support from Poll. 8.125 (cf.. supra. nt. 12).
Out of this lemma. one can indeed assume that the Areopagite jurisdiction
over @ovog is more recent than the ephetic one (since. originally. only the
ephetai edixalov 6 toig e’ aipatt Stwxopévors in five different tribunals)
and that it was Solon that added. as a homicide court. the Areopagus to the
ephetai (26Awv 8" antoig mpooxatéotnos v €€ Apsiov méyou (Bouiny).
Very likely Pollux just meant that originally each ephetic tribunal tried one
of the five types of @dvog. i.e. ‘lawful’. ‘committed by exiles’. ‘committed
by unknown people’ or ‘not committed by human beings’. ‘unintentional’.
‘intentional” (rather than the ephetai. already in the period between Drako
and Solon. sat in Athens’ classical homicide courts. i.e. Delphinion. Phreato.
Prytaneion, Palladion. and — obviously — the “hill of Ares’). Furthermore.
he states that under Solon the Areopagus started to hear homicide cases
“alongside the ephetai’. implying that the primeval jurisdiction over @dvoc
must have somehow undergone a change (rather than the Areopagus. from
Solon on, represented a ‘sixth homicide court” alongside the precedent five
courts that were composed by ephetai). Cf., on the lemma. Wallace (1989:
12); Carawan (1998: 14. nt. 20); see. moreover. Phot. Bibl. 279.535 a 32-4.
Finally. FGrHist 324 F4a and 328 F20b (Androtion and Philochoros quoted
by Maximus the Confessor in his prologue to Dionysios the Areopagite) are
not decisive at all. This source just attests that in a first phase. likely before
Drako, the Areopagus was constituted from (or composed of) the nine ap-
pointed archons (€x yap toOv evwéa xabiotopdvwy apydvimy), while, in a
second phase. ‘fifty-one distinguished men’ sat at the Areopagus (2E avdpov
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TEPLPUECTEPWY TEVT®OVTH %ot evog): cf. Bonner and Smith (1938: 99 f.);
Wallace (1989: 14 ff.); Carawan (1998: 14 .); Pepe (2012: 52 f.). Actually.
the account sketched by Maximus the Confessor could only mean that. at
least between Drako and Solon (since it is commonly maintained that from
Solon on the Areopagite Council included all former archons: cf.. on the
grounds of Plut. Sol. 19.1. Wallace [1989: 52 {f.]). the courts trying cases of
‘intentional” and “unintentional” q@dvoc. on the one side. and the Areopagus.
on the other side, are found to have — by chance — the same number of mem-
bers (and Schol. Aeschyl. Eum. 743. according to Petit’s emendation. could
be read in the same fashion).

Appendix 2: amaywyyn against accused and suspected killers

o) Gagarin (1979) highlighted some presumed similarities between the pro-
cedures described at Dem. 24.105 (against parent abusers. draft dodgers.
persons banished from the *vopou’: cf.. supra. nt. 37) and at Dem. 23.80 (kill-
ers who find themselves ev toig iepoic #al xata v ayopav: cf.. supra. nt.
37); he then tried to assimilate such two types of remedies and to annihilate
their (more than evident) differences. In Gagarin’s opinion. Demosthenes,
In the second testimonium. is just reporting the penalty usually assessed by
the judges (that is death); the absence of the mention of a 1000 drachmai
fine for the unsuccessful prosecutor at Dem. 24.105 is due to an intention-
al abridgment; both sources may deal with an arrest carried out after the
magisterial mpopprotg. the mention of which the orator has omitted in the
paraphrase included in Dem. 23.80 (or. alternatively. Gagarin [1979: 320]
hypothesizes that an arrest without any proclamation could be carried out
under the condition that the killing was “public and manifest’). At first. this
reconstruction is not persuasive from a rational perspective. If it were true.
indeed. it would have been advantageous for any killer to violate the forbid-
den places (or to commit publicly and manifestly a homicide): the penalty
for ‘ordinary homicide’ was either death or exile. while a “trespassing killer’
(or a *flagrant killer’). once arrested. could even get off with a monetary fine.
Secondly. it is not exact from a legal perspective: Dem. 23.80 clearly attests
that trespass is not the substance of the charge (as. on the contrary. Gagarin
[1979: 315] is inclined to maintain. followed bv Volonaki [2002: 153]). but
only a “condition of arrest’ (on the basis of Lys. 13 and Dem. 23.80. Car-
awan [1998: 362 I.] rightly concludes that trespass was a requirement for
the process, but he erroneously assumes that the ‘¢n’ adto@oEo condition’
involved the arrest. rather than the homicide). As far as Lys. 13 is concerned.
I point out. at first. that the prosecutor. before the court. does not offer any
evidence that Agoratos has violated the prohibited places: this datum weighs
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against the view that trespass is the very nature of the charge. Secondly. Ag-
oratos is never labeled as a xaxobpyoc: thus. the theory — proposed by Han-
sen (1976: 101 1.) and followed by Hunter (1994: 135) and by Phillips (2008:
126 f.) — that the prosecution at issue is an GATEYWYY] ZAXOVOYWY cannot
be shared. Thirdly. if trespass is conceived of as a “procedural condition’.
it is natural and easily explainable that the prosecutor, before the judges.
never accuses the arrested of appearing where he was not allowed. although
Agoratos could be arrested provided that he Irequented public places (cf.
MacDowell [1963: 120 ff.. 130 ff.]; Todd [1993: 276]). Such a matter had
to be treated during the pretrial stage before the Eleven. since the judges -
during the trial — were primarily concerned with the substance of the charge.
that is “homicide’. Finally, in order to evade the amnesty terms (Ath. Pol.
39.5: tag & Bixocg TOD POVOL ElvOL XOLTO TOL TTATELOL. EL TLC TV ADTOYELDLHL
SATELVEV 7] ETPWOEY), it was not necessary — as Volonaki (2002: 163 f.). on
the contrary. claims — to treat trespass as the only formal charge. Indeed.
the exception to the rule laid down in the sentence “t@v 6g mopeAnAvboTmy
unoevl PO unoeva pvnowxoxely eEeivar’ (Ath. Pol. 39.6) may mean that
the traditional remedies (i.e. the actions undertaken xata tar TaToLe) were
still available against those who were suspected to have brought about an-
other man’s death avtoyetpia during the Thirty. and not that they who
had killed *‘manifestly and indirectly” in the same period could not be sued
through ‘non-traditional’ procedures. Thence. the amaywyn @dvov could
be undertaken without violating the Amnesty provided that the required
legal condition (that is “violation of prohibited areas’) had occurred in the
period after 403 B.C.: ¢f. MacDowell (1963: 121 £.); Evjen (1970: 406); Todd
(1993: 275 f.); Riess (2008: 69 ff.); Volonaki (2002: 161 f.. 167 ff.): Pepe
(2012: 90, nt. 9). If this interpretation is correct. it is neither necessary to
believe that this procedure came into operation after the Amnesty treaty
(403 B.C.) and before Agoratos case (399 B.C.). as Volonaki (2002: 164)
supposes. nor to consider the speech against Aristokrates (352 B.C.) as the
terminus ante quem and the speech against Agoratos (400-390 B.C.) as the
terminus post quem. as Hansen (1976: 103) states. On the one hand. one is
allowed to infer that in 399 B.C. this procedure was not conceived of as a
“totally novel remedy” (since Agoratos does not counter the procedure per se.
but only the applicability of this extraordinary action to his own case) and.
at the same time. that it was not a ‘traditional remedy’ (since. otherwise. it
could not have been undertaken). On the other hand. it is hard to assume
that this procedure did not exist in 419/418 B.C. (cf. Hansen [1976: 103]).
when a choregos. in the last but one month in the year. was challenged to a
olxn povoo taken by the kinsmen of a choir-boy who had died after receiv-
ing the wrong medicine by the choregos-substitute (Ant. 6): it is apparent



Akadnuia ABnvwv / Academy of Athens

POPULAR PROSECUTION IN EARLY ATHENIAN LAW 47

that. in this case, the "ent’” anTo@wpw requirement’ did not occur, even if the
choregos certainly appeared in public places. To conclude. we can just con-
sider 399 B.C. as the terminus ante quem for the introduction of the so called
anoywyy @ovon. while the precise vear (some time during the fifth century)
remains uncertain.

B) As far as Hansen's view is concerned (Hansen [1981]), four types of
‘procedures by arrest” were available against homicides during the fourth
century B.C.: amaywyn against persons accused of homicide (for which
the scholar does not suggest any precise date of introduction); amaywmyn
against persons suspected of homicide (introduced between ¢. 400 and 352
B.C.); araywyn against homicides as xaxovpyor (introduced in the second
half of the fifth century); amaywyyn against exiles who had been sentenced
for homicide (Drakonian remedy). In his opinion. the second section of the
document included at Dem. 24.105 (the inauthenticity of which is not even
taken into account) describes a temporary interruption of the ordinary legal
action initiated by the magisterial public proclamation. In other words this
peculiar amaywyn would not have replaced a 8ixn @dvou. while the pro-
cedure described at Dem. 23.80 — that is the amaywyn @dvon introduced
during the first half of the fourth century — would have been a substitute
for a dixy @ovou. If this explanation rides out Gagarin’s inconsistencies. it
presents anvhow several problems (some of which the author himself not-
ed). At first. Dem. 24.105 is our only testimonium for a simple amoywyy
against atipor. Secondly. it is quite impossible that. in the same context.
the anaywyn against parent abusers and draft-dodgers turns out to be an
autonomous remedy that ends with a final judgment, while the amoywyn
against homicides represents an interruption of the main process implying
Just an interim award on a secondary and dependent matter. Thirdly. it is
very unsound that a person who did not kill £z mpovoiac, if arrested before
the magisterial proclamation. is to be sentenced to death (according to Dem.
23.80), while. if arrested after the magisterial proclamation. may be just fined
and. then. sentenced to exile (Dem. 24.105). To conclude. Hansen's interpre-
tations of the document preserved at Dem. 24.105 must be ruled out (as well
as Gagarin’s reading); moreover. this testimonium turns out to be radically
Inconsistent with our sources. Ergo. we do not have any valid evidence. com-
ing from the age of the orators. for the precise procedure available against
‘suspected homicides™ who have been formally banned by the aatiziic from
the Agora and the holy places (see. amplius. Canevaro [2013a]). Furthermore.
as regards the supposed amaywyn xaxovpywy against killers. Hansen's as-
sumptions cannot be shared. Lys. 13.56 and Lys. 13.85-87 do not demon-
strate that the procedure by arrest taken against Agoratos was an émorywyn
xoxobpywv (Hansen [1976: 52, 101 ff.]); thev show that the indictment had
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to be completed with the mention of a “homicide committed e’ anTOQPLOL .
and all this may well mean — since Agoratos is never labeled as a xaxobpyog
— that the ‘en’ avto@uwEw requirement’ was a condition for any type of
amaywyy. and not for the anaywyy zaxovpywy only (cf. Volonaki [2002:
161 f.]; Harris [2006: 291 .. 373 H.]; Pelloso [2008: 72 {f.]). Moreover. Ant.
5 — which Hansen (1976: 105 ff.) considers a good source for reconstructing
the Athenian law of homicide —~ seems to shape a phony action (in substance
and in form). rather than a proper remedy rested upon a solid legal basis
(MacDowell [1963: 136 [.|; see Gagarin [1979: 318 L]; contra. cl. Lipsius
[1905-15: 324 #.]). On the contrary. the following data suggest that Ant.
5 is not valid evidence (and. above all. it does not support the thesis that
ATaYwY ®xoxoupywy was legally available against homicides). The speech
at issue is the only example. among the extant sources, attesting the use
of gvdeiEig against a ‘felon’-"homicide’ (although Carawan [1998: 337 ff.]
rightly suggests that Euxitheos never assumes that the procedure by €vdeiEig
and amaywyn was not allowed against killers). Euxitheos maintains that
the opponent party. in order to prosecute him through such a procedure.
invented a law ad hoc. behaving like a real legislator (Ant. 5.12, 13, 15: cf.
Volonaki [2002: 163 fi.]). The case was unprecedented (Ant. 5.9: cf. Gagarin
[1997: 173, 180 f.]; Hansen [1976: 105 ff.]; Phillips [2008: 123 I.]; contra, see
Carawan [1998: 334 [.]). The prosecutors — violating the rule of law - did
stretch the letter of the law by means of an extensive interpretation of the
word xaxonpyoc. notwithstanding that the vopoc zaxoipywy used such a
term in a technical and strict sense and did not include in the (likely exhaus-
tive) zaxovpyor-list those who committed homicide (Ant. 5.9-10: see Han-
sen [1976: 105]; Gagarin [1979: 317 £.]). The unusual and vexatious nature
of the procedure undertaken for Herodes' death emerges from the fact that
the prosecutors previously made some irregular proposal by way ol penal-
ty-assessment: which is impossible for an araywyn zaxovpywy (cf. Gagarin
[1989: 26 ff.]). and very implausible for a homicide case. It is not true that
Aeschin. 1.90-1 attests. for the second half of the fourth century. that the
amoywYT] ®oxovpywy against homicides was warranted by law (cf., for this
erroneous interpretation. Hansen [1976: 45]: Hansen [1981: 23 L|: Phillips
[2008: 124]): provided that in the passage neither the noun amoywyn oc-
curs. nor the technical term zaxovpyoc appears. as Harris (2006: 291 ff.)
has convincingly demonstrated. «Aeschines™ aim in this passage is not to
discuss a particular legal procedure, but to make a more general point about
the punishment of all types of serious criminals» (cf. Gagarin [1979: 320, nt.
60]; Carey [1995]: Fisher [2001: 224 ff.]). Dem. 23 - where we should ex-
pect to find a complete catalogue of all the procedures available against kill-
ers — does not include any mention of the amaywyn xaxovpywy. According-
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ly. we can infer that the use of the AT WYY A0A0DOYWY against homicides
rests upon no legal basis (once further maintained that the Menestratos’
case described at Lys. 13.56 is a precedent for the trial of Agoratos. i.e. an
example of amaywyn @dvou, and that Lex. Seg. 250.4 carries little weight).
Contra. several different interpretations concerning the procedure undertaken
against Euxitheos have been proposed. and all of them imply that the case.
at least in form. is not groundless: paradigmatically. see Evjen (1970: 404
ff.) and Heitsch (1984). who believe that amoywyn was not an uncommon
remedy against foreigners; Carawan (1998: 337 ff.), who rejects the view that
the procedure against Euxitheos was novel and assumes that it was available
even against Athenians; Volonaki (2002: 153 ff.). who supposes that the pro-
cedure at issue was established as an alternative homicide procedure in the
last third of the fifth century by way of a law enacted by the Assembly: Riess
(2008: 62 ff.). and Phillips (2008). who consider the case against Euxitheos
the precedent for all ensuing procedures by arrest against homicides.

Appendix 3: some brief considerations on the so-called
‘Onnoc wAnhuwy provisions .

According to Ryan. after 594 B.C. neither the Areopagus. nor the Athenian
magistrates were entitled to inflict the most severe punishments: this scholar.
in fact. believes that the so called *87jpoc Tanbiwy provisions' (1G 17 105, 1.
35: aven 10 6epo 0 Abevaiov mas|Obovtog pe svor Oay|d]tor Ceptloloar...|;
1G 17 105, 1. 40-1: [...6tvev 6 Blépo 16 Absvealilolv] mae-[0bolvtog pe Svor
Doay emifiaaéy |Abzlvaiov) were actually passed under Solon (against the
majority view that. on the contrary. conceived of them as dating back be-
tween the end of the sixth century and the mid of the fifth century): in his
opinion. «the place to start the argument that a Solonian date ... makes the
most historical sense is with the provisions themselves» (Ryan [1994: 128]).
Accordingly. already in the early sixth century Athenian citizens could not
have been sentenced to death or to the highest (monetary) fines without a
final ‘popular decision’: magistrates and Areopagus were thence expressly
forbidden by law to give judgments. at least as far as the most serious public
offences were concerned. This view. although extremely intriguing. is not
persuasive for several reasons. 1) It implies that the phrase *87jpog TAnDL®Y'.
is not only suitable to describe the people sitting in both its political capacity
(as xxicoio) and in its judicial capacity (as fatada). but it is the original
Solonian name of the institutionalized Athenian people (above all in its judi-
cial capacity). Apart from the problematic presence of the word exxAcaio at
II. 53 and 54. this interpretation cannot be shared. since it is contradicted by
a great amount of sources attesting both the antiquity of the denomination
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nAavate. and the sole judicial meaning of this word from the beginning: see
Dem. 24.105. 114 and Lys. 10.16 (where Solon is directly connected with
such an institution); Antiph. 6.21. 23 (where the semantic interchange be-
tween NAtalor and Stxaotiptov occurs and where it is attested that the name
and the institution date back to the beginning of the sixth century); Dem.
24.148; Hyper. 4.40 (where the oath sworn by the popular judges is called
either “heliastic™ or *of the heliasts’); Ar. Eq. 798, Vesp. 195, 772. 891. Lys.
380 (where the noun Swzaotal overlap fhaatal); actually the idea that
the Solonian name for the new tribunal was fjAtaia is generally agreed: cf.
Rhodes (1981: 160); Ostwald (1985: 9 f.); but see. also. although from an
excessively skeptical view. Bleicken (1995: 27): «wie die Behiorde hiefs. die
Solon einrichtete. ist uns nicht bekannt». Contra Ryan's hypothesis. Cloché
(1920) proposes a date between 508-7 and 480-79; Bonner and Smith (1930:
340 ft.) believe that 501 is the most probable date; Rhodes (1972: 197 f.),
underlines that «the Athenians were content to retain obsolete expressions
in their laws». reckons with «a more conservative drafter» and assumes that
the provisions at issue «are likely to have been drafted before 450 5. even
it he does not believe that «greater precision is possible». Ostwald (1985:
29 ff.) adduces six trials for which only popular jurisdiction is attested as
evidence for the prior passage of the so called ‘7jpog mAnbiwy provisions’
(cf. Hdt. 6.21.2 [the trial of Phrinicus for "having reminded the Athenians of
their misfortunes’™: 493-2 B.C.|; Hdt. 6.104.2 [the first trial of Miltiades for
tyranny: perhaps 493-2 B.C.|; Hdt. 6.136 [the second trial of Miltiades for
deception of the Athenians: 489 B.C.]; Lyc. 1.117 [the trial of Hypparchus for
treason: after 480 B.C.|; Thuk. 1.135.2-3 [the trial of Themistokles for trea-
son: about 471-0 B.C.|; Ath. Pol. 27.1; Plut. Cim. 14.3-4. 15.1, Per. 10.6 [the
trial of Kimon for having accepted bribes: 462 B.C.]). and since the first trial
took place before 490. he assumes «an early fifth-century version ». or «leg-
islation enacted in the late sixth or early fifth century». To me this seems the
most plausible view: first, all of these cases involve a public interest and the
TOALg as a whole is the wronged party (tyranny; deception of the Athenians;
treason; bribes); second. one would expect the Areopagus to have jurisdic-
tion over these cases, while, following Hignett (1952: 154 f.) and Ostwald
(1985: 31). all these trials. virtually implying ‘death penalty’. or *declaration
of outlawry’. or ‘very high monetary fines’. were definitely allocated to the
people (for a different interpretation. cf. Hansen [1975: 69 ff.]: Rhodes [1979:
105]). 2) It also maintains that in the seventh century B.C. the Areopagus
was simply a homicide court, becoming. only after Solon’s reforms. a very
criminal court: in other words. after 594 B.C. public cases would have been
undertaken before the Areopagus. but its judicial powers would have been
immediately limited by the *87jpog mAnbbwy provisions'. Apart from the un-
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likelihood that a supposed new Areopagitie power emerges from the outset
already so restricted. no source does indeed support these statements: on
the one hand. it is well attested. either directly or indirectly. that since the
pre-Drakonian age offences against the community were tried before the
aristocratic Council of the Athenians; on the other hand. it is apparent that
Solonian #@earg solely concerned ‘magisterial judgments’ (Plut. Sol. 18.2).
3) Furthermore. the final nature of the Areopagite decisions turns out to
be a constant principle for the pre-ephialtic legal procedure (cf. MacDowell
[1978: 39]). so that it seems very implausible to assume that Solon extended
Zpeorg to cases heard by the Areopagus (cf. Dem. 23.22; Lys. 7, Ath. Pol.
8.2. 60.2). But see, skeptically, Ostwald (1985: 12): «from the time of Solon
we have no indication whatever to affirm or deny that the verdict of the Ar-
eopagus was final in crimes against the state». That Areopagite judgments
were probably just final is not even contradicted by 1G 17 105. 1. 35, 40-1. If
the rules at issue provide that the death sentence (as well as the imposition
of a Boa) cannot be passed évev 16 dpo 16 Abzvaiov mAe|Bvovtog, it is clear
that the Areopagus cannot longer give a final judgment concerning those
crimes against the moAtg for which Solon had established an “impeachment’
procedure (cf.. supra. nt. 68). Yet. at the same time. it is not compulsory to
believe that the phrase ‘@vev 6 8épo 10 Ablevaiov mAs|Bbovtog’ implies a
first Areopagite judgment susceptible to be appealed. Indeed. the provision
could mean that a preliminary hearing had to take place before the ancient
aristocratic court and the case was then referred to the people for a final
judgment. 4. Finally. it presumes that £pezoig was just a ‘mandatory referral’
from the beginning: which is not uncontroversial at all (see. supra. ntt. 70.
80 and 81).
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MEPIAHYH

C. PELLOSO: H vmofioiy xatgyopias ano Tov [BOOAOUEVOV OTO IO
1O atTixo Oixono: ot Apaxovteies xatafBoisc tne vouobet:-
xhc avallewonons tou Xoiwvo

Eiver dpays mboavov ve aviyveubody zataaoimo. g vopobeoiag tou
Apdrovtog oty gorwvera avalzwpnon doov agopa atov Deopo g vTo-
Borfic BiwEng amd Tov Bouidpevoy, dnAas Tou SuanmpaTog Tou eiye xalle
oAt (6 Boviousvoc) ver mpooQHYSL 0T0 SLAKGTAPLO TPOS LTEPAGTILOY]
OTOLOLBNTOTE adLLoLPEVOL; TG To TTpiopo EVOS TOG0 Paoirol EPWTLO-
T0c. N LEAETY amooxonel vo xatadelEer 6Tl 0 VOROS ToU APGXOVTOS, E0TL %L
oy Bev avemTuES pio ouoTUATIXS, ot YEVLXY avTiAngy TTEpL TNE EVVoLag TOV
EYYAAUOTOS, OVTLIETHOTLOE GTtO SLadIXaOTIAN GO OPLOUEVE OOLXTLOTO
WE EYXAMUATIRES OUUTIEQUPOPES OTPEPOUEVES %aTh TG ToAsws (OTTWE Yo
rapadeyuo Ty anonspa eyxabidpuong TLPEYVLXOL TOALTELUOTOS 1 TV
rapG oo Tou xovovos TEpl sEoplag) xon TRUTOLPOVE. EBWOE GTOLS TTOALTES
™ Surovouxy] duvetotite vo @épouy Tig uobiosig dMEoaion EVBLAPENO-
VTOC THPOC EXBIXOOY EVHTLOY TOL oPER0SL0L Sixaatrpion. AT Ty GAAY TOAL
peptd Bo proponos va vroaTpLydel 1 exSoyn OTL Ko, TELY GXOUN ATTO TOV
Yorwve, o. Abnuaior GpyovTes. aprostoL Yior vor ExOL80LY OPLOTIXES GITTO-
QAoELe %on vor ETLBAAOLY TOWES PE BLxY] TOUS TPWTOPOLALL avEAGUBavVOY
T SLROVOULXY TIPOGTAOIN TLY AVOTEPAOTLOTLY exeivwy Bupdtwy mou ozv
siyay Stxaimpo vor bofdiovy xatnyopio (Omwg Qep’ eumely propel xavelg
VoL GUVEYEL avopOPLXe Pe Tov xatadixaabévia yio avlporoxtovia cuve-
nete exfraapot o agaviatneimy).

Kat' axohonbioy HTopsi ®oveic vor GUVEYEL TO GLUUTEPOOUE OTL O LOALY
Sev SLOMYOYS eX NOVO TN VOULXY XOTHOXEVY] TG «Aaixng xar ebeAototag xo-
TYOpiag» TEAYRaTL 0 alnvaiog vopolEtng. EMIXEVIPWIEVOS TTEPLIOOTEQO
OTNY VAR GAAMAEYYDTS %ot BLVOYNS TN abnvaixng xovwviag oo Ty
AVEYRY] TPOOTOOLUS TOD XOWGVLXOD GUUEEPOVTOS. UESH Tov Heopob g
PAYLONE EX PEPOVS TPITOL — PN EPRTIAEXOPEVOD — LEPOUS TTEPLOPLOE TOV POAO
rou cmteAotooy ato TapsAboy oL apyovies vt Tantoypove. avapabulos
™MV TTPoioYHoLcn Stadtxacior oL aEyLkt SEDTNPETONOE LOVOY TNV GoQa-
AELEL TOD KOLVVLAOU GLUVOAOD.

AéEeic-xietdr: Anomerpo topawiag. Sradixaocicg pe Paon ™ vopolealo
100 APAXROVTOL APPOBLOTTES UPYOVTLV Yo aVDTEPGOTLOTH. Dipoton, EY%AY-
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WOTOL XOTOL TOD XOVWOVLX0D oLYOAOD, avabempnasie Ton LoAwve, Sixalmpo
TPOOPLYNG OTO BLAAGTAPLO ATO TPLTO — U] EPTIASKOUEVO — LEPOC. BTAY WYY
zotor avbpwroxtovev, 0 Bovidusvoc



